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United States Court of Appeals for the 

District of Columbia ! 

i 

a In the District Court of the United States 

for the District of Columbia 

Law No. 86336 

Harold E. Doyle, Administrator of the estate of Charlotte 

B. Pogue, deceased, Plaintiff , 

j 

vs. 

Lybrand P. Smith, Defendant. 

and 

Law No. 86337 j 

I 

Harold E. Doyle, Administrator of the estate of Charlotte 

B. Pogue, deceased, Plaintiff , 

i 

vs. ; 

Damaris Smith, Defendant. 

BE IT REMEMBERED, That in the District Coiirt of 
the United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had in the aboV'e-en- 
titled causes, to wit:— 

i 

1 Declaration ! 

Filed October 4, 1935 

In the Supreme Court of the District of Columbia 

i 

Law No. 86336 

I 

Harold E. Doyle, Administrator of the estate of Charlotte 

B. Pogue, Deceased, Plaintiff, 

vs. | 

Lybrand P. Smith, Defendant. 

! 

The plaintiff, Harold E. Doyle, administrator of i;he es¬ 
tate of Charlotte B. Pogue, deceased, duly appointed as 
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LYBBAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 


such by the Orphans Court of Prince George’s County in 
the State of Maryland on the 19th day of February 1935, 
brings here into court his said letters of administration 
and sues the defendant, Lybrand P. Smith, for that, here¬ 
tofore, to wit, on the 5th day of October 1934 at or about 
8:00 o’clock P. M. the said defendant was the owner of a 
certain motor vehicle bearing District of Columbia license 
tags #V-9136 which was provided by him for family pur¬ 
poses and for the use of members of his family, which at 
the time aforesaid was being operated and propelled by 
said defendant’s daughter for family purposes and for and 
on behalf of said defendant, in a southerly direction on 
41st Street, Northwest in the District of Columbia at and 
about its intersection with Harrison Street and at the time 
and place aforesaid the plaintiff’s decedent was riding as 
a passenger in another motor vehicle which was proceed¬ 
ing in a westerly direction on Harrison Street, Northwest, 
at and about the said intersection. 

Whereupon it became and was the duty of the said 
2 defendant, by his said daughter in the operation of 
the said motor vehicle, as aforesaid, to exercise rea¬ 
sonable care in the operation thereof so as not to cause 
injury to persons lawfully upon the highway, including the 
plaintiff’s decedent. 

Yet the said defendant, by his daughter operator as 
aforesaid, not regarding his duty in the premises but care¬ 
lessly neglecting the same, the operator of the said motor 
vehicle did negligently and carelessly operate the said 
motor vehicle at a fast and excessive rate of speed without 
keeping the same under reasonable or proper control and 
without keeping or maintaining a reasonable or proper 
lookout and did further negligently and carelessly fail to 
give warning of her approach and did further negligently 
and carelessly fail to slow down or stop the said motor ve¬ 
hicle when she saw or in the exercise of reasonable care 
should have seen the position of the vehicle in which the 
plaintiff’s decedent was riding as a passenger within the 
intersection in time to have avoided a collision therewith, 
in the exercise of reasonable care, and, did further negli¬ 
gently and carelessly operate the said motor vehicle in 
violation of section 28-A of the Traffic and Motor Vehicle 
Regulations for the District of Columbia, which were then 
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| 

and there in full force and effect of law and which pro¬ 
vided in substance that a vehicle approaching an intersec¬ 
tion shall slow down and be kept under such control as 
to avoid colliding with pedestrians or vehicles and that the 
driver of a vehicle approaching an intersection shall yield 
the right of way to a vehicle which has entered the inter¬ 
section, in that the vehicle in which the plaintiff’s decadent 
was riding as a passenger had already entered the saiid in¬ 
tersection before the said defendant’s vehicle operated as 
aforesaid entered the same, and, as a result of the 
3 negligence of the said defendant in the operation of 
the said motor vehicle, as aforesaid, a collision re- 

' 7 I 

suited between the motor vehicle operated by the said de¬ 
fendant’s daughter as aforesaid and the motor vehicle in 
which the plaintiff’s decedent was riding as a passenger 
and as a result thereof the plaintiff’s decedent was thrown 
out of the motor vehicle in which she was riding ontb the 
highway and as a result thereof sustained serious and mor¬ 
tal injuries from which she died, within a few hours after 
the said collision, within the District of Columbia on the 
said 5th day of October 1934. 

Plaintiff says that the injuries that resulted in the death 
of the said Charlotte Pogue were such that if death had 
not resulted therefrom would have entitled her to recover 
damages from said defendant and says that said decbdent 
left her surviving as her next of kin her only child, Jacque¬ 
line Pogue, a minor eight years of age. 

Wherefore, by reason of the premises and the statute 
in such cases made and provided, plaintiff is entitled to re¬ 
cover damages from said defendant for the benefit of her 
said next of kin, and claims therefor the sum oi Ten 
Thousand ($10,000) Dollars. | 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Ten Thousand 
($10,000) Dollars, besides costs of this action. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 

HAMILTON and HAMILTON 
By JOHN J HAMILTON 

Attorneys For Plaintiff. 


I 
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4 Plea 

Filed October 22, 1935 

******** 

For a Plea to the Declaration filed herein the defendant 
admits that he is the owner of the automobile referred to 
in the Declaration; he denies that he provided said car for 
family purposes and for the use of members of his family; 
he denies that his daughter was operating said car at the 
time alleged for family purpose or for or on his behalf; he 
admits that the said automobile was in collision at the place 
alleged in the Declaration with another automobile in 
which the plaintiff decedent was a passenger; he denies 
all the other allegations of said Declaration and says that 
the accident complained of and the death of plaintiff’s de¬ 
cedent vras the result entirely of the negligence of the op¬ 
erator in which plaintiff’s decedent was riding in that he 
operated the said automobile at a reckless rate of speed, 
without keeping the proper lookout ahead, without keep¬ 
ing the said automobile under proper control, and without 
bringing said automobile to a stop as required by Section 
Twenty-eight, of Article VI, of the Traffic and Motor Ve¬ 
hicle Regulations of the District of Columbia, before driv¬ 
ing into the intersection of 41st and Harrison Street, N. 
W., when an official stop sign required him to bring said 
automobile to a stop. 

HENRY I. QUINN 
Attorney for Defendant. 


5 Joinder of Issue 

Filed October 24, 1935 

******** 

The plaintiff joins issue upon the plea filed by the defen¬ 
dant, Lybrand P. Smith, in the above entitled cause. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 
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0 


Notice of Trial 

To: | 

Henry I. Quinn, Esq., 

Woodward Building, 

Attorney for Defendant. 

Take notice that the issue joined in the above case jwill 
be tried at the next term of court. 

ALVIN L. NEWMYER j 
Attorney for Plaintiff 


Memoranda 

November 4, 1936 

Oral motion of Plaintiff to consolidate with 86337, 86338 
and 86339, granted. 

. 

November 9, 1936 
Verdict for Plaintiff for $5000. 


November 13, 1936 
Motion for new trial filed. 


6 District Court of the United States for the i 

District of Columbia 

Monday, January 4, 1937 

Session resumed pursuant to adjournment, Hon. F. 
Dickinson Letts, Justice, presiding. 

####*•** 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said motion be, 
and the same is hereby denied, and judgment on the ver¬ 
dict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Thousand Dollars 
($5000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 


i 
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Friday, January 15, 1937. 

Session resumed pursuant to adjournment, Hon. F. 
Dickinson Letts, Justice, presiding. 

####**** 

Comes now the defendant bv his attorney of record and, 
in open Court, notes an appeal to the United States Court 
of Appeals for the District of Columbia from the judg¬ 
ment entered herein January 4, 1937; whereupon, an un¬ 
dertaking to act as a supersedeas bond is hereby fixed in 
the sum of Six Thousand Dollars ($6000.00), and a fur¬ 
ther undertaking to act as a cost bond is hereby fixed in 
the sum of One Hundred Dollars ($100.00) with leave to 
deposit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

7 Memorandum 

January 27, 1937 

Supersedeas ($6,000.00) bond of defendant approved 
and filed. 


Declaration 
Filed October 4, 1935 

In the Supreme Court of the District of Columbia 

Law No. 86337 

Harold E. Doyle, Administrator of the estate of Char- 
lotte B. Pogue, Deceased, Plaintiff , 

-vs- 

Damaris Smith, Defendant. 

The plaintiff, Harold E. Doyle, administrator of the es¬ 
tate of Charlotte B. Pogue, deceased, duly appointed as 
such by the Orphans Court of Prince George’s County in 
the State of Maryland on the 19th day of February 1935, 
brings here into court his said letters of administration 
and sues the defendant, Damaris Smith, for that, hereto¬ 
fore, to wit, on the 5th day of October 1934 at or about 8:00 
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o’clock P. M. the said defendant was the operator of a cer¬ 
tain motor vehicle bearing 1934 District of Columbia li¬ 
cense tags #V-9136 which at the time aforesaid was being 
operated and propelled by her in a southerly direction on 
41st Street, Northwest, in the District of Columbia at and 
about its intersection with Harrison Street and at the j time 
and place aforesaid the plaintiff’s decedent was ridirig as 
a passenger in another motor vehicle which was pro- 

8 ceeding in a westerly direction on Harrison Street, 
Northwest, at and about the said intersection. 

Whereupon it became and was the duty of the said de¬ 
fendant, in the operation of the said motor vehicle tb ex¬ 
ercise reasonable care in the operation thereof so a^ not 
to cause injury to persons lawfully upon the highway, in¬ 
cluding the plaintiff’s decedent. 

Yet the said defendant not regarding her duty in the 
premises but carelessly neglecting the same did negligently 
and carelessly operate the said motor vehicle at a fast and 
excessive rate of speed without keeping the same under 
reasonable or proper control and without keeping or main¬ 
taining a reasonable or proper lookout and did farther 
negligently and carelessly fail to give warning of heir ap¬ 
proach and did further negligently and carelessly fgil to 
slow down or stop the said motor vehicle when she s$w or 
in the exercise of reasonable care should have seen the po¬ 
sition of the vehicle in which the plaintiff’s decedent was 
riding as a passenger within the intersection in time to 
have avoided a collision therewith, in the exercise of rea¬ 
sonable care, and did further negligently and carelessly 
operate the said motor vehicle in violation of section! 28-A 
of the Traffic and Motor Vehicle Regulations for thb Dis¬ 
trict of Columbia which were then and there in full force 
and effect of law and which provided in substance that a 
vehicle approaching an intersection shall slow down and 
be kept under such control as to avoid colliding with pedes¬ 
trians or vehicles and that the driver of a vehicle ap¬ 
proaching an intersection shall yield the right of way to 
a vehicle which has entered the intersection, in that the ve¬ 
hicle in which the plaintiff’s decedent was riding as 

9 a passenger had already entered the said intersec¬ 
tion before the said defendant entered the jsame, 

and, as a result of the negligence of the said defendant in 

i 
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the operation of the said motor vehicle, as aforesaid, a col¬ 
lision resulted between the motor vehicle operated by the 
said defendant and the motor vehicle in which the plain¬ 
tiffs decedent was riding as a passenger and as a result 
thereof the plaintiffs decedent w’as thrown out of the 
motor vehicle in which she was riding onto the highway 
and as a result thereof sustained serious and mortal in¬ 
juries from which she died, within a few hours after the 
said collision, within the District of Columbia on the said 
5th day of October 1934. 

Plaintiff says that the injuries that resulted in the death 
of the said Charlotte B. Pogue were such that if death had 
not resulted therefrom would have entitled her to recover 
damages from said defendant and says that said decedent 
left her surviving as her next of kin her only child Jacque¬ 
line Pogue, a minor eight years of age. 

Wherefore, by reason of the premises and the statute in 
such cases made and provided, plaintiff is entitled to re¬ 
cover damages from said defendant for the benefit of her 
said next of kin, and claims therefor the sum of Ten Thou¬ 
sand ($10,000) Dollars. 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Ten Thousand 
($10,000) Dollars, besides costs of this action. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 

HAMILTON and HAMILTON 
By JOHN J HAMILTON 
Attorneys for Plaintiff. 


10 Plea 

Filed October 22, 1935 

#*•##•#* 

For a Plea to the Declaration filed herein the defendant 
admits that she was the operator of the Ford automobile 
referred to in the Declaration, and that she was operating 
it in the direction and at the place alleged; she admits that 
said automobile was in collision with an automobile in 
which plaintiff’s decedent was a passenger, at the inter- 
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i 

section of 41st and Harrison Street, N. W.; she denies; all 
the other allegations of said Declaration and says that the 
accident complained of and the death of the plaintiff’s! de¬ 
cedent was the result entirely of the negligence of the op¬ 
erator of the car in which plaintiff’s decedent was a pas¬ 
senger, in that he operated the said automobile at a reck¬ 
less rate of speed, without keeping the proper lookout 
ahead, without keeping the said automobile under proper 
control, and without bringing said automobile to a stop as 
required by Section Twenty-eight of Article Six of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia, before driving into the intersection of 41st and 
Harrison Streets, N. W., when an official stop sign re¬ 
quired him to bring said automobile to a stop. 

HENRY I. QUINN 
Attorney for Defendant 


11 Joinder of Issue j 

j 

Filed October 24, 1935 j 

i 

The plaintiff joins issue upon the plea filed by the de¬ 
fendant, Damaris Smith, in the above entitled cause. 

i 

ALVIN L. NEWMYER | 
Attorney for Plaintiff 


Notice of Trial 

To: j 

Henry I. Quinn, Esq., 

Woodward Building, 

Attorney for Defendant. j 

Take notice that the issue joined in the above case will 
be tried at the next term of court. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 
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Memoranda 

November 9, 1936 
Verdict for Plaintiff for $5000. 


November 13,1936 
Motion for new trial filed. 


12 District Court of the United States for the 

District of Columbia 

Monday, January 4, 1937. 

Session resumed pursuant to adjournment, Hon. F. 
Dickinson Letts, Justice, presiding. 

******** 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said motion be, 
and the same is hereby denied, and judgment on the ver¬ 
dict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Thousand Dollars 
($5000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 


Friday, January 15, 1937. 

Session resumed pursuant to adjournment, Hon. F. 
Dickinson Letts, Justice, presiding. 

******* * 

Comes now the defendant by his attorney of record and, 
in open Court, notes an appeal to the United States Court 
of Appeals for the District of Columbia from the judgment 
entered herein January 4, 1937; whereupon, an undertak¬ 
ing to act as a supersedeas bond is hereby fixed in the sum 
of Six Thousand Dollars ($6000.00), and a further under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 
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13 Memorandum \ 

i 

January 27, 1937 

Supersedeas ($6,000.00) bond of defendant apprpved 
and filed. 


Declaration 
Filed October 4, 1935 

In the Supreme Court of the District of Columbia! 

Law No. 86338 j 

Harold E. Doyle, Administrator of the Estate of Robert 

E. Pogue, Deceased, Plaintiff, 

! 

-vs- 

Lybrand P. Smith, Defendant, 

! 

The plaintiff, Harold E. Doyle, administrator of thfe es¬ 
tate of Robert E. Pogue, deceased, duly appointed as such 
by the Orphans Court of Prince George’s County irl the 
State of Maryland, on the 19th day of February, 1935, 
brings here into court his said letters of administration 
and sues the defendant, Lybrand P. Smith, for that, here¬ 
tofore, to wit, on the 5th day of October, 1934, at or about 
8:00 o’clock P. M. the said defendant was the owner of a 
certain Ford Sedan automobile, bearing 1934 D. Cl Li¬ 
cense tags No. V-9136, which was provided by him for 
family purposes and for the use of members of his family, 
which, at the time aforesaid, was being operated and pro¬ 
pelled by said defendant’s daughter for family purposes 
and for and on behalf of said defendant in a southerly di¬ 
rection on Forty-first Street, Northwest, in the Dis- 
14 trict of Columbia at and about its intersection with 
Harrison Street, and at the time and place aforesaid 
the plaintiff’s decedent was the operator of another ifiotor 
vehicle, which at the time and place aforesaid, was being 
propelled by him in a westerly direction on Hardison 
Street, at and about the aforesaid intersection. 

Whereupon it became and was the duty of the said de¬ 
fendant, by his said daughter, in the operation of the said 
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motor vehicle as aforesaid to exercise reasonable care in 
the operation thereof so as not to cause injury to the plain¬ 
tiff’s decedent or other persons lawfully upon the high¬ 
way. 

Yet the said defendant, by his daughter operator as 
aforesaid, not regarding his duty in the premises but care¬ 
lessly neglecting the same, the operator of the said motor 
vehicle did negligently and carelessly operate the said 
motor vehicle in the direction aforesaid at a fast and ex¬ 
cessive rate of speed, without keeping the same under rea¬ 
sonable or proper control and without keeping or main¬ 
taining a reasonable or proper lookout and did further 
negligently and carelessly fail to give warning of her ap¬ 
proach and did negligently and carelessly fail to slow down 
or stop the said motor vehicle when she saw or in the ex¬ 
ercise of reasonable care should have seen the motor ve¬ 
hicle operated by the plaintiff’s decedent within the inter¬ 
section in time to have avoided a collision therewith by the 
exercise of reasonable care and did further negligently 
and carelessly operate the said motor vehicle in violation 
of Section 28-A of the Traffic and Motor Vehicle Regula¬ 
tions for the District of Columbia, which were then and 
there in full force and effect of law and which provided in 
substance that a vehicle approaching an intersection shall 
slow down and be kept under such control as to 
15 avoid colliding with pedestrians or vehicles and that 
the driver of a vehicle approaching an intersection 
shall yield the right of way to a vehicle which has entered 
the intersection, in that the said decedent had already en¬ 
tered the said intersection before the said defendant’s ve¬ 
hicle, operated as aforesaid, entered the same; and, as a re¬ 
sult of the negligence of the said defendant as aforesaid, 
the said defendant’s motor vehicle operated as aforesaid 
was caused to strike and collide with the motor vehicle op¬ 
erated by the plaintiff’s decedent with great force and vio¬ 
lence and as a result thereof the plaintiff’s decedent was 
thrown from his position therein against parts thereof and 
as a result thereof sustained serious and mortal injuries 
from which he did linger in the District of Columbia and 
did die therefrom in the said District of Columbia on the 
8th day of October, 1934, as a result of the injuries sus¬ 
tained in the said collision. 
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Plaintiff says that the injuries which resulted in the 
death of the said Robert E. Pogue were such that if death 
had not resulted therefrom would have entitled him to re¬ 
cover damages from said defendant and said decedent left 
surviving him as his next of kin, his children, Jacqheline 
Pogue, a minor, eight years of age; Edward K. Pogue, 
Robert Dale Pogue, William Francis Pogue and Be^dean 
Olsen, all adult children of the said decedent. 

Wherefore by reason of the premises and the statute in 
such cases made and provided, plaintiff is entitled to re¬ 
cover damages from said defendant for the benefit of said 
next of kin and claims therefor the sum of Ten Thousand 
($10,000.00) Dollars. j 

Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Ten Thousand 
16 ($10,000.00) Dollars, besides costs of this actipn. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 


HAMILTON and HAMILTON 
By JOHN J HAMILTON I 
Attorneys for Plaintiff . 


Plea 

Filed October 22, 1935 


For a Plea to the Declaration filed herein the defendant 
admits that he is the owner of the automobile referred to 
in the Declaration; he denies that he provided said car for 
family purposes and for the use of members of his family; 
he denies that his daughter was operating said car at the 
time alleged for family purpose or for or on his behalf; he 
admits that said automobile was in collision at thb place 
alleged in the Declaration with another automobile which 
was operated by plaintiff’s decedent; he denies ^11 the 
other allegations of said Declaration and says that the ac¬ 
cident complained of and the death of plaintiff’s decedent 
was the result entirely of the negligence of plaintiff’s de¬ 
cedent in that he operated the said automobile at p. reck¬ 
less rate of speed, without keeping the proper lbokout 
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ahead, without keeping the said automobile under proper 
control, and without bringing said automobile to a stop as 
required by Section Tvrenty-eight of Article Six of the 
Traffic and Motor Vehicle Regulations of the District of 
Columbia, before driving into the intersection of 41st and 
Harrison Street, N. W., when an official stop sign required 
him to bring said automobile to a stop. 

HENRY I. QUINN 
Attorney for Defendant 

17 Joinder of Issue 

Filed October 24, 1935 

******** 

The plaintiff joins issue upon the plea filed by the de¬ 
fendant, Lybrand P. Smith, in the above entitled cause. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 


Notice of Trial 

To: 

Henry I. Quinn, Esq. 

Woodward Building, 

Attorney for Defendant. 

Take notice that the issue joined in the above case will 
be tried at the next term of court. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 


Memorandum 

November 9, 1936 
Verdict for defendant. 
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18 Declaration 

Filed October 4, 1935 i 

In the Supreme Court of the District of Columbia j 

Law No. 86339 j 

Harold E. Doyle, Administrator of the Estate of Robert 

E. Pogue, Deceased, Plaintiff 

vs 

Damaris Smith, Defendant. 

The plaintiff, Harold E. Doyle, administrator of the es¬ 
tate of Robert E. Pogue, deceased, duly appointed as such 
by the Orphans Court of Prince George’s County in the 
State of Maryland, on the 19th day of February 1935, 
brings here into court his said letters of administration 
and sues the defendant, Damaris Smith, for that, hereto¬ 
fore, to wit, on the 5th day of October 1934 at or about 8:00 
o’clock p. m. the said defendant was the operator of a cer¬ 
tain Ford Sedan automobile bearing 1934 D. C. License 
tags #V-9136, which at the time aforesaid was being op¬ 
erated and propelled by her in a southerly direction on 
41st Street, Northwest, in the District of Columbia at and 
about its intersection with Harrison Street, and at the time 
and place aforesaid the plaintiff’s decedent was the dper- 
ator of another motor vehicle which at the time and place 
aforesaid was being propelled by him in a westerly direc¬ 
tion on Harrison Street at and about the aforesaid inter¬ 
section. 

Whereupon it became and was the duty of the said de¬ 
fendant in the operation of the said motor vehicle to exer¬ 
cise reasonable care in the operation thereof so as 

19 not to cause injury to the plaintiff’s decederit or 
other persons lawfully upon the highway. 

Yet the said defendant not regarding her duty ih the 
premises but carelessly neglecting the same did negligently 
and carelessly operate the said motor vehicle in thd di¬ 
rection aforesaid at a fast and excessive rate of speed, 
without keeping the same under reasonable or proper con¬ 
trol and without keeping or maintaining a reasonable or 
proper lookout and did further negligently and carelessly 
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fail to give warning of her approach and did negligently 
and carelessly fail to slow down or stop the said motor ve¬ 
hicle when she saw’ or in the exercise of reasonable care 
should have seen the motor vehicle operated by the plain¬ 
tiff’s decedent within the intersection in time to have 
avoided a collision therewith bv the exercise of reasonable 
care and did further negligently and carelessly operate the 
said motor vehicle in violation of Section 28-A of the Traf¬ 
fic and Motor Vehicle Regulations for the District of Co¬ 
lumbia w’hich v’ere then and there in full force and effect 
of law and w’hich provided in substance that a vehicle ap¬ 
proaching an intersection shall slow dow T n and be kept 
under such control as to avoid colliding with pedestrians or 
vehicles and that the driver of a vehicle approaching an in¬ 
tersection shall yield the right of w T ay to a vehicle wdiich 
has entered the intersection, in that the said decedent had 
already entered the said intersection before the said de¬ 
fendant entered the same; and, as a result of the negli¬ 
gence of the said defendant as aforesaid, the said defen¬ 
dant caused the motor vehicle then operated by her to 
strike and collide with the motor vehicle operated by the 
plaintiff’s decedent with great force and violence and as 
a result thereof the plaintiff’s decedent was thrown 
20 from his position therein against parts thereof and 
as a result thereof sustained serious and mortal in¬ 
juries from which he did linger in the District of Colum¬ 
bia and did die therefrom in the said District of Columbia 
on the 8th day of October 1934 as a result of the injuries 
sustained in the said collision. 

Plaintiff says that the injuries which resulted in the 
death of the said Robert E. Pogue were such that if death 
had not resulted therefrom would have entitled him to re¬ 
cover damages from said defendant and said decedent left 
surviving him as his next of kin, his children, Jacqueline 
Pogue, a minor, eight years of age; Edward K. Pogue, 
Robert Dale Pogue, William Francis Pogue and Berdean 
Olsen, all adult children of the said decedent. 

Wherefore by reason of the premises and the statute 
in such cases made and provided, plaintiff is entitled to re¬ 
cover damages from said defendant for the benefit of said 
next of kin and claims therefor the sum of Ten Thousand 
($10,000) Dollars. 
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Wherefore plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Ten Thousand 
($10,000) Dollars, besides costs of this action. 

ALVIN L. NEWMYER 
Attorney for Plaintiff 

HAMILTON and HAMILTON 
By JOHN J HAMILTON j 

Attorneys for Plaintiff. 

21 Plea 

Filed October 22, 1935 j 

*######* 

For a Plea to the Declaration filed herein the defendant 

i 

admits that she was the operator of the Ford automobile 
referred to in the Declaration, and that she was operating 
it in the direction and at the place alleged; she admits that 
said automobile was in collision with an automobile oper¬ 
ated by plaintiff’s decedent at the intersection of 41sit and 
Harrison Street, N. W.; she denies all the other allegations 
of said Declaration and says that the accident complained 
of and the death of the plaintiff’s decedent was the result 
entirely of the negligence of plaintiff’s decedent in that he 
operated the said automobile at a reckless rate of ^peed, 
without keeping the proper lookout ahead, without keeping 
the said automobile under proper control, and without 
bringing said automobile to a stop as required by Section 
Twenty-eight of Article Six of the Traffic and Motor Ve¬ 
hicle Regulations of the District of Columbia, before driv¬ 
ing into the intersection of 41st and Harrison Street, N. 
W., when an official stop sign required him to bring said 
automobile to a stop. 

HENRY I. QUINN 1 
Attorney for Defendant 


i 
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22 Joinder of Issue 

Filed October 24, 1935 

#••***#* 

The plaintiff joins issue upon the plea filed by the de¬ 
fendant, Damaris Smith, in the above entitled cause. 

ALVIN L NEWMYER 
Attorney for Plaintiff 


Notice of Trial 

To: 

Henry I. Quinn, Esq., 

Woodward Building, 

Attornev for Defendant. 

* 

Take notice that the issue joined in the above case will be 
tried at the next term of court. 

ALVIN L NEWMYER 
Attorney for Plaintiff 


Memorandum 


November 9, 1936 
Verdict for defendant. 


23 Assignment of Errors 

Filed May 14, 1937 

**•##•** 

Law Nos. 86336 and 86337 

Now come the defendants, Lybrand P. Smith and Da¬ 
maris Smith, by their attorney and having entered and per¬ 
fected an appeal to the United States Court of Appeals for 
the District of Columbia, from the final judgments entered 
in the above entitled causes on the 4 day of January, 1937, 
and for their Assignment of Errors committed by the trial 
Court, say that the trial Court erred in the following par¬ 
ticulars : 
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1. In overruling defendants’ motion for directed ver¬ 
dicts at the conclusion of plaintiff’s evidence. 

2. In refusing to direct verdicts for the defendants at 

the conclusion of plaintiff’s evidence. ! 

3. In overruling defendants’ motion for directed ver¬ 
dicts at the conclusion of all of the evidence in the cases. 

4. In refusing to instruct the jury to return a verdict for 
the defendants at the conclusion of all of the evidence in 
the case. 

5. In refusing to grant the defendants’ Instruction Num¬ 
ber One. 

6. In permitting the witness Natalie J. Haritos to tes¬ 
tify that the noise of the motor of the car that passed her 
house immediately before the collision was much louder 
than the noise made by automobiles on other occasions. 

7. In permitting the witness William Nixon to testify 
that he thought from what he heard in the way of noise that 

the motor of the defendants’ car was traveling at a 
24 rather high rate of speed, and in refusing to strike 
out the said testimony of the said witness, Nixon. 

8. In refusing to permit the defendants to show through 
the testimony of the defendant, Damaris Shower (nee 
Smith) that she had asked her sister whether she remem¬ 
bered anything about the accident and that her sister did 
not remember anything. 

9. In permitting the witness, Beatrice Deeds, to testify 
that the car operated by the defendant, Damaris Smith, 
was moving fast when she first saw it. 

' HENRY I. QUINN 

Attorney for Defendant 

Copy of above original received this 14 day of May, 1937. 

A. L. NEWMYER j 

A tty for Pltf. 


i 

I 

Memorandum 

May 17, 1937 [ 

Time to file transcript of record in United States Court 
of Appeals for the District of Columbia extended frbm day 
to day to and including June 28, 1937. 
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Designation of Record 
Filed February 3, 1937 

******** 

Charles E. Stewart, Esq., 

Clerk, District Court of the United 
States for the District of Columbia. 

The defendants in the above entitled causes, which 
25 were consolidated for trial, together with Law Num¬ 
bers 86,338 and 86,339, having perfected an appeal 
to the United States Court of Appeals for the District of 
Columbia, hereby request the clerk of the District Court 
of the United States for the District of Columbia to pre¬ 
pare a Transcript of Record in the above entitled causes 
to consist of and include the following papers and pro¬ 
ceedings : 

1. Declarations in the above entitled causes, and Dec¬ 
larations In Law’ Numbers 86,338 and 86,339. 

2. Pleas to the said Declarations. 

3. Joinders of Issue and Notices of Trial in each cause. 

4. Memorandum: Order consolidating Causes Numbers 
86,336, 86,337, 86,338, and 86,339. 

5. Memorandum: Verdict of the jury in each of the 
four causes. 

6. Memorandum: Motion for new’ trial in causes Num¬ 
bers 86,336, and 86,337. 

7. Memorandum: Judgment of the Court on verdict 
and notation of appeal and fixing cost bonds and super¬ 
sedeas in Causes Numbers 86,336, and 86,337. 

8. Memorandum: Filing of supersedeas. 

9. Bill of Exceptions. 

10. Assignment of Errors. 

11. This Designation. 

HENRY I. QUINN 
Attorney for Defendants 

Copy of the foregoing Designation of Record acknowl¬ 
edged this 19 day of January, A. D., 1937. 

A. L. NEWMYER 
D. C. BRESS 
Attorneys for Plaintiffs. 
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26 District Court of the United States 

for the District of Columbia 

I 

I 

Monday, June 28, 19|37. 

Sessions resumed pursuant to adjournments. 

Hon. F. Dickinson Letts, Justice, presiding. 

i 

*»*#*•**# 

i 

j 

Law Nos. 86336 and 86337. 

Come now the parties hereto, in each of the above-entitled 
causes, by their respective attorneys of record; and, there¬ 
upon, the defendant in each of the said causes, prayi that 
the Bill of Exceptions be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 


27 District Court of the United States for 

the District of Columbia. | 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court iff the 
United States for the District of Columbia, hereby (jertify 
the foregoing pages numbered from 1 to 26, both inclusive, 
to be a true and correct transcript of the record in cause 
No. 86336 at Law, wherein Harold E. Doyle, administrator 
of the estate of Charlotte B. Pogue, deceased, is Plaintiff 
and Lybrand P. Smith is Defendant, and cause No. 86337 
at Law, wherein Harold E. Doyle, administrator of the 
estate of Charlotte B. Pogue, deceased, is Plaintiff and 
Damaris Smith is Defendant, as the same remain upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my naiiie and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of June, 1937. 

i 

C. E. STEWART, I 
(Seal) Cleric. \ 
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28 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jun 28 1937 Moncure 
Burke, Clerk 

In the District Court of the United States 
for the District of Columbia 

Holding a Law Court. 

At Law No. 86,336 

Harold E. Doyle, Administrator of the Estate of Char¬ 
lotte B. Pogue, Deceased, Plaintiff. 

vs. 

Lybrand P. Smith, Defendant. 

At Law No. 86,337 

Harold E. Doyle, Administrator of the Estate of Char¬ 
lotte B. Pogue, Deceased, Plaintiff. 

vs. 

Damaris Smith, Defendant. 

Bill of Exceptions 

Be It Remembered, That the above entitled causes came 
on for trial before Mr. Justice Cox, and a jury, on the 4th 
day of November, A. D., 1936, and were concluded on the 
9th day of November, 1936. These causes were consoli¬ 
dated for trial wdth Law Numbers 86,338 and 86,339, in 
which Harold E. Doyle, Administrator of the estate of 
Robert B. Pogue, deceased was the plaintiff and Lybrand 
P. Smith and Damaris Smith were the defendants; these 
were separate cases but were tried together under an order 
of consolidation. The plaintiff in each case was repre¬ 
sented by Messrs. Alvin L. Newmyer and David G. Bress, 
and the defendants by Mr. Henry I. Quinn. 

29 Thereupon, to maintain the issues on his part 
joined the plaintiff, Harold E. Doyle, as Adminis¬ 
trator of the estate of Charlotte B. Pogue, and her hus¬ 
band, Robert B. Pogue, gave in evidence the testimony of 
Natalie J. Haritos, who testified as follows: 

That she lived at 4001-Harrison Street with her father 
and husband and had lived there since 1920; she did not 
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know Mr. and Mrs. Pogue during their lifetime, noir did 
she know Miss Damans Smith or her father; 4001-Harri- 
son Street is on the Northeast corner of 41st and Harrison; 
that her house has porch both on Harrison Street and 41st 
Street and porch runs out around the corner; the witness 
indicated the various landmarks referred to in her testi¬ 
mony in a diagram showing the intersection of 41st and 
Harrison Streets and the neighboring vicinity; that in Oc¬ 
tober, 1934, as to landscaping there were nothing but oak 
and maple trees on her property; there was a hedge abound 
property in the back yard but not in the front; thajt her 
property is about four or five feet above the level of the 
sidewalk; that she remembers the accident which occurred 
on October 5th, 1934, in which Mr. and Mrs. Pogue were 
involved, and prior to the accident she was in her kitbhen; 
that the entrance to her house is on the Harrison Street 
side and the kitchen is in the Northeast part of the house; 
that kitchen has window in it and window faces East; wit¬ 
ness indicated on a diagram where the kitchen was located 
in her house and the other rooms on that floor; thait her / 
attention was attracted to the collision by the noisej of a 
car going by her house; as far as she could tell the cal* was 
going South on 41st Street; she could not tell the approxi¬ 
mate space of time between her being attracted by 
30 the noise of the car and the noise of the collision, as 
she did not pay any attention to that; that collision 
occurred practically right after she heard noise of car; 
she was asked to describe the noise and she stated that it 
was a roaring sound and it was the noise of a motpr she 
heard, and said noise was very loud; that at the the tiihe she 
heard this noise she was in the kitchen making catsup, and 
she continued to make catsup stirring the same until she 
heard crash after she heard noise of the car; that she heard si 
crash shortlv after she heard noise of the car; that after 
she heard the crash she fixed things so she could j leave 
them and rushed out to see if she could do anything to help; 
that she left house about five or six minutes after the 
crash, and saw one car in Pasternak’s yard on Southwest 
corner of intersection, but couldn’t tell what kind of a car 
it was; the other car involved in the collision was right 
down on 41st Street just about North of Pasternak’s yard 
and was facing North on 'West side of the street; Mrs, 
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Pogue was lying on parking but she could not say she ac¬ 
tually saw Mr. Pogue; that at the time it was very drizzly 
and rainy, and streets were very slippery; that Mrs. Pogue 
was unconscious on the parking right by the car and quite 
a few people were there when witness got there; that one 
car was right in the corner of Pasternak’s lawn; witness 
was present when the ambulance or patrol wagon came up 
and removed the injured person; that witness did not know 
anything about the occupants of the Ford that was on the 
Pasternak lawn except that they were taken in Hummer’s; 
that there is a dining room between kitchen of her house 
and the 41st Street side, and there was a door be- 
31 tween the dining room and kitchen which was open 
at the time; that dining room has three large win¬ 
dows facing on 41st Street, and all windows were closed at 
that time; that from the position she was in in the kitchen 
she could hear the noise of the cars approaching on the 
outside; she had lived in that house about fifteen years be¬ 
fore October 1934, and that she is positive that she could 
tell from the noise from which direction it was coming when 
she was standing in the kitchen; that during the time she 
had lived in the house she had frequently had occasion to 
observe the noise or purr of motors going down on 41st 
Street. 

“Q. And, comparing this noise which you heard on this 
occasion with the ordinary noise that you generally hear, 
tell us what the comparison was.” 

Whereupon, counsel for the defendant objected because : 
(1). It was not shown that she was in the same position in 
the kitchen on the other occasions when she heard noises 
wnth which she was comparing the noise heard on October 
5th. (2). There was no probative value in telling the jury 
the difference between the noise she heard on October 5th 
and the noise of some other automobile on another occa¬ 
sion ; that the Court thereupon overruled said objection and 
an exception was duly noted and allowed; 

“The Witness: Repeat the question. 

By Mr. Bress: 

Q. The question was the nature of the noise that you 
heard on this occasion as compared with the noise made by 
motors on the numbers of occasions that you have heard 




LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 25 

them during the entire period that you have lived in this 
house, tell us what the difference was. 

Mr. Quinn: May the witness be again warned to state 
the difference with reference to the noise, and not Some 
conclusion she has formed in her mind. 

The Court: Yes. Answer the question asked. 

By Mr. Bress: 

Q. Just answer the question, Mrs. Haritos, tell us ydiat 
that difference was. A. Well, the noise attracted my atten¬ 
tion and that is all I can say, outside of an ordinary auto¬ 
mobile going at a moderate rate of speed, that is all J can 
say . 9 9 

32 Whereupon, counsel for the defendants mov^d to 
strike out the answer, and the Court orderecj the 
same stricken. Whereupon the following occurred: 

“Q. The noise was different from the ordinary noises 
made by automobiles that you have observed? A. Yds. 

“Q. And the respect in which that noise was different 
was what ? In other words, with respect to whether if was 
much louder or the same, or much softer? A. Much louder, 
of course . 9 ’ 

that she has frequently ridden in cars, but from hepr ex¬ 
perience in riding in automobiles she has not been able to 
approximate by riding in or by looking in a car at iwhat 
speed it is approximately running; that she can approxi¬ 
mate how fast a car is going when it is going at a moderate 
rate of speed; that immediately after hearing the Sound 
of the automobile passing the house then she heard a sort 
of a rush and then another crash; that the crash wasi very 
loud. 

On cross-examination witness stated that her house is 
eighteen feet from the inner part of the sidewalk of 41st 
Street; that her dining room is fourteen feet wide from the 
West wall of her house to the wall that separates it from 
the kitchen; there is nothing between the dining room and 
the kitchen nor is there a pantry there but just a wall be¬ 
tween the kitchen and the dining room; that her stove was 
in the Southeast corner of the kitchen exactly opposite the 
door that leads into the dining room; that the one window 
in the kitchen was right next to but North of the stovfe and 
that the window 'was closed; her kitchen is about nine by 
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ten feet; that the window in the kitchen fits right up to the 
North wall of the kitchen, there is approximately 

33 about two lots between her house and the next house 
on Harrison Street; the witness indicated the dis¬ 
tance by pointing from a place in the court room to a point 
outside on the street; that all the space east of the wit¬ 
ness’ house hack to the distance which she had pointed out 
from her court room position is vacant land without any 
buildings on it but some trees; there is a door in the North 
wall of the kitchen leading out to the porch and a door 
leading into the pantry, the door in the pantry was a solid 
door and the door to the porch was glass; that these doors 
and windows were shut at the time she heard the noise of 
the car going by, and at the time she heard that noise the 
catsup was being heated on the stove and she was stirring 
it; thereupon the following occurred: 

“Q. Can you now say positively, under oath, that the 
automobile was going west or going south by your house? 
A. It was going south, absolutely. 

Q. Was there anything else besides the motor that at¬ 
tracted vour attention? A. That is all. 

" I 

Q. Did you hear the squish of tires? A. I do not recol¬ 
lect anv. 

* 

Q. You have noticed that tires going over wet pavement 
make more noise than on dry, have you not? A. Yes, but 
the noise was more than anv other noise. 

Q. That is, the roar of the motor? A. Yes. 

Q. You say the roar of the motor? A. Yes. 

Q. You say the roar of the motor was not any- 

34 thing unusual in a mechanical way as though any¬ 
thing was knocking? A. No. 

Q. You just heard the roar? A. Yes.” 

Witness stated that from the time she heard the auto¬ 
mobile go by only so much time elapsed as quick as they 
got to the corner; that when she got to the scene she did 
not see Mr. Pogue but did see Mrs. Pogue; that at the time 
she heard the roar of the motor she was facing the east 
wall of the kitchen. The witness made a diagram of her 
house and the first floor lavout thereof and the manner in 
which the porch protruded around the house. 
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Next the plaintiff gave in evidence the testimony of Mal¬ 
colm D. Clarke, who testified as follows: 

That he was employed by the Federal Coordinatoif of 
Transportation and the Federal Surplus Commodities Cor¬ 
poration and in September 1934 moved into 4001 Harrison 
Street where Mrs. Haritos lived and lived there until Jiuly, 
1936; that on October 5th, 1934, he was in the dining room 
of 4001 Harrison Street; that said dining room is about 
fourteen by sixteen feet and is on the 41st Street side of 
the house directly behind the living room and he was seated 
at the dining room table with his back to Harrison Street 
facing north; Mrs. Haritos was in the kitchen and from 
the position in which he was seated he could see help by 
turning his head; witness indicated the various landmarks 
on the first floor including the living room, difling 
35 room, and kitchen by diagram on the blackboard; 

that the first thing that attracted his attention tb the 
accident was the screaming of the brakes and the crash 
and then some voices out in the street; that the first tjiing 
that attracted his attention to any moving vehicle on 41st 
Street was the roar of an approaching car, the noise of 
this car coming up rapidly, that is what attracted hh at¬ 
tention right abreast of where he was seated, practically, 
is the crest of the hill; that after the roar of the motor he 
heard the application of brakes, and that they were applied 
slightly before they were abreast of where he was sitting 
and slightly north of the point where he was sitting and 
almost simultaneously he heard the crash which was like 
dropping a ton of plate glass off the Washington Monu¬ 
ment ; that he rushed from the door out into the street and 
went immediately to the position where the Essex auto 
had stopped and it was between twenty-five and fifty feet 
beyond the intersection on 41st Street on the west j side 
thereof and facing north; that the whole right side was 
caved in practically from the front wheel; that the front 
wheel on the right he did not think was damaged but from 
there back it was all crushed; that he identified plaintiff’s 
Exhibit Number One, a photograph as an accurate repro¬ 
duction of what he observed that night, but said the angle 
of the picture did not accurately describe it; that a pipture 
taken from the side which shows more damage to that side 
than shown on the photograph; with respect to the occu- 



28 


LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 


pants of the car the witness stated that he saw a lady was 
lying about on the curb stone behind the automobile and 
was unconscious and bleeding, looked like she had been 
crushed; the man was lying approximately in the 

36 middle of Harrison Street almost abreast of the car 
or slightly up even with the front wheel on the left; 

that the other car had gone up a slight embankment, a hedge 
on the Pasternak’s property on the Southwest corner and 
was about ten feet beyond the hedge, the front of the car 
rested up against a tree; that he would take to be a cedar, 
and said tree was bruised and he does not think it was up¬ 
right; that a point on 41st Street directly opposite where 
he was sitting in the dining room would be between thirty- 
five and forty feet north of north curb of Harrison Street; 
that he thinks the accident happened between eight and 
nine o’clock and stayed at the scene until about midnight; 
Mr. Peacock was directing traffic after the accident; that 
he saw the young ladies that were in the Ford car carried 
by but does not know of his own knowledge whether either 
of the young ladies talked to anyone but does know that 
after the accident one of the young ladies was still in the 
car; the Ford lost a wheel, but does not know whether it 
was in the crash or when crossing the curb, but one wheel 
was crushed; it was up in, struck a hedge or tree and it 
was impossible to get as close to it as to the other ear; 
that the automobile had not been moved when the police¬ 
man came to take the pictures. On cross examination the 
witness testified that when he heard the brakes applied at 
a point which he estimated just north of where he was sit¬ 
ting which was about thirty-five to forty feet north of the 
north curb line of Harrison Street he looked out of the 
window immediately but did not see a car; that the noise 
of the brakes and the crash following it in point of time; 
“You might say just a split second”; the screeching 

37 of the brakes occurred first and then the crash came 
right after that; that the screeching of the brakes 

was opposite him; and he was not facing 41st Street and 
when he went out he went over to where the Essex was 
and saw the man lying in one place and the lady in another; 
that he saw a man assist Mr. Pogue to the curb; that he 
may have heard Mr. Pogue say a few words but he can’t 
remember positively; that he does not remember hearing 
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him say anything, that he might have heard him mulnble 
something or moaning; but he didn’t hear him say any¬ 
thing; that there were several there when he arrived,! but 
he does not recall a middle-aged man; that he thinks that 
Mr. Pogue stayed in the street about five minutes before 
he was moved to the curb; that when witness got out tjhere 
Mr. Pogue was lying right in the middle of the street but 
witness did not help him up but someone else did but wit¬ 
ness could not identify the person who assisted Mr. Pbgue 
to the curb and witness did not move Mr. Pogue because he 
understood that he was not to touch people in the accident; 
that some men were talking to Mr. Pogue and he inade 
some reply but witness did not hear him; witness went over 
to the car in which the girls were and saw them being car¬ 
ried out, one was in the car and the other was being carried 
out when he got to their car; that Mrs. Hummer who lived 
in the house on the northwest corner of the intersection 
was helping the girls; that he recalls that the door between 
the dining room and kitchen was open at the time this car 
passed, 4 ‘Because it stayed open all the time,” even ^hen 
the cooking was going on in the kitchen, except whei} they 
had company, and even though they were cooking catsup. 

On redirect examination the witness stated that when 
38 Mr. Pogue was taken over to the curb he was groan¬ 
ing or moaning, and that he did not appearj as a 
man who had sustained severe injuries but looked lijke he 
was more or less shocked. 

Next the plaintiff gave in evidence the testimony of Wil¬ 
liam Nixon, who testified as follows: j 

That he lived with his mother, Mrs. Haritos, at! 4001 
Harrison Street on October 5th, 1934; that he now attends 
Woodrow Wilson High School; that he was in the living 
room at the time the accident occurred in which the Pogues 
were involved; that the living room of the house is right 
on the front corner, right on 41st Street on the 41st (Street 
side of the house and in front; witness indicated the physi¬ 
cal layout of the house and its location at the intersection 
as being on the northeast corner; that the application of 
brakes for one thing attracted his attention and the hum 
of the motor of the car which he would say was like a bunch 
of bees in a nest. 

“Q. Did you hear anything of the motor of that car? A. 
I heard the hum. 


i 
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Q. Was it a loud hum? A. Well, it was the hum that a 
Ford V-8 would make at that speed. 

Mr. Quinn: Just a minute. I move to strike that out. 

The Court: It may go out. 

Mr. Bress: If vour Honor please, will you allow us an 
exception? 

The Court: Yes. 

Bv Mr. Bress: 

w 

39 Q. Are you familiar with the sound made by Ford 
V-8 motors? A. Yes, sir. 

Q. Can you tell by listening to a Ford V-8 motor whether 
or not that motor is going slow, ordinarily, or fast? A. 
Yes, sir. 

Q. How would you characterize this noise that you heard 
as to whether or not this motor was going slow, ordinary 
or fast? 

Mr. Quinn: Just a minute, I object. 

The Court: He may answer. 

Mr. Quinn: Allow me an exception. 

Mr. Bress: Answer. 

The Witness: I think from what I heard that that motor 
was traveling at a rather high rate of speed. 

Mr. Quinn: I move to strike out that answer, if the Court 
please, because it is a violation of that which Your Honor 
has alreadv ruled on. 

The Court: No, he limited it to the speed of the motor 
this time.” 

That he heard the application of the brakes and then a 
crash; that the crash was fairly loud and another one fol¬ 
lowed instantly; that he went out immediately and found 
the Ford car was in the yard on the southwest corner, and 
the other car was against the curb facing north, that is, the 
southwest curb, on 41st Street about 10 feet south of Har¬ 
rison facing north and was in that position when the police 
came and took photographs and measurements; that the 
Essex showed that it had been hit in the front just 

40 by the front wheel and again in the back; witness 
was then shown a photograph of the Essex auto¬ 
mobile and identified it as cbrrectly showing the condition 
of the car as he observed it immediately after the accident; 
that he did not see the front of the Ford until it was pulled 
out three or four hours afterwards; that when the Ford 
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came to a stop it was up against a tree and the tree was 
hit so that it was swerving at about an angle like that (illus¬ 
trating) ; that it was an evergreen tree from aboutj six 
inches to a foot around; witness was familiar with that 
tree prior to the accident and had seen it several times 
when it was a natural tree and was straight; the witness 
then identified plaintiff’s Exhibit Number 5, a picture of 
the Ford car, which was received in evidence; witness iden¬ 
tified the persons who occupied the two cars; that when 
witness went out to the intersection he saw Mr. Pogiie in 
the middle of 41st Street just beside his car, that he was 

awav from the car and he does not know whether he was 
* 

in back or just to the south, but Mrs. Pogue was oh the 
parking; that he helped Mr. Pogue to the curb, and Mr. 
Pogue said that he was sorry that he had not seeh the 
‘ 4 stop ’ ’ sign; and that is all he heard him say; that he saw 
them carry the girls out of the house into which they had 
taken them; that in describing the appearance of the 
“stop” sign the witness said the “stop” sign was a low 
stop sign in bad condition and the appearance of the stop 
sign at that time was verv bad because the children! had 
been throwing stones at it and it was well banged up ;\ that 
there was a lot of paint off of it; witness knows from pre¬ 
vious experience; that if there was any car parked in 
front of his house the “stop” sign can’t be seep un- 
41 til a car is right on top of it; that there was np car 
parked there that night but it was dark and rain¬ 
ing; that in a way the sign was dull and blurred; it was 
the ordinary old type of sign and there were no glass pieces 
in it, and that now they have a tall “stop” sign with re¬ 
flectors in it. 

On cross-examination witness stated that the “dtop” 
sign was not broken down in any way on the night pf the 
accident, but stood up perfectly straight and the upper 
part of it that had the lettering on it was at that tifne in 
normal position; the witness then identified two photo¬ 
graphs being defendants’ exhibits for identification Num¬ 
ber One and Number Two as correctly portraying the con¬ 
ditions existing on the very night of the accident at the 
intersection of 41st Street and Harrison Street; that there 
was no car parked on the north side of Harrison ^treet 
near the stop sign when he came out of the house Wmedi- 
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ately after the accident, and nothing to obstruct the view; 
that when he went over to Mr. Pogue he heard him say 
that he was sorry he had not seen the stop sign and that 
he nor anyone else had to tell Mr. Pogue that there was a 
“stop” sign there, but Mr. Pogue himself mentioned the 
“stop” sign first; that he was seventeen years of age at 
the time of the accident; that his brother was twenty-two 
years of age, and that his brother went out right after the 
witness and that while he and his brother were standing 
there some middle-aged man asked Mr. Pogue how the acci¬ 
dent happened, and that Mr. Pogue replied that it was all 
his fault; that he had not stopped at that “stop” sign, but 
that he was in a hurry to get to the Congressional Country 
Club, as lie was late for an engagement; that he 
42 heard him say something like that, that he does not 
remember; that he heard him mention the Congres¬ 
sional Country Club and that he was late for an engage¬ 
ment and he heard him mention his failure to stop at the 
“stop” sign; that he thinks he heard him give his name 
to the gentleman who assisted him, and that he said he lived 
in Takoma Park, and seemed to understand everything 
that was said to him and replied intelligently; that Mr. 
Pogue complained of a pain in his side; that the applica¬ 
tion of the brakes and the crash he heard were practically 
simultaneous; that at the time he heard the noise he was 
sitting in the living room waiting for his brother who was 
upstairs shaving; that he was facing toward the inner part 
of the house, waiting to go out, facing more toward the 
kitchen; that he heard the noise of a car approaching and 
could tell it came up 41st Street, that is the Ford; that he 
heard the noise of a motor but he does not quite remember 
whether the car had passed where he was sitting when he 
heard the brakes squeak but the squeaking of the brakes 
and the crash were almost simultaneous; that the ever¬ 
green tree against which the front of the Ford was resting 
was not an evergreen bush but it was a tree and was about 
ten or twelve feet high and the front bumper of the Ford 
was resting against that tree and witness noticed after the 
car was pulled out that the bumper was broken down; that 
the squeaking of the brakes was not the first thing that 
attracted attention but it was one of the first things; but 
he heard the motor first. 
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On redirect examination witness stated that right after 
the accident Mr. Pogue seemed to be very much in pain; 
that when witness arrived on the scene Mr. Pogue was 
lying out in the middle of 41st Street groaning very 
43 very loudly; that when the Ford was against the 
evergreen tree, the tree was leaning south away 
from the Ford; that witness is positive about his testimony 
about the motor as he described it in his testimony. 

On re-cross examination the witness stated that Mr. 
Pogue was taken away in the patrol wagon, and thht they 
had to assist him to it; that a man assisted him ffom the 
street to the curb, but Mr. Pogue helped to get up himself; 
that a policeman held him by one arm as he walked along 
to the ambulance. 

The first witness called for and on behalf of the plaintiff 
was Mr. Joseph C. Elbert who testified in substance as fol¬ 
lows : | 

He was the Computing Engineer, Department of High¬ 
ways, District Government, and had been employed by the 
District of Columbia for twenty-nine years; that he makes 
plats for accidents in cases where people sue the City, and 
he has been making plats for about eighteen years; that 
he drew the plat for the intersection of 41st and Harrison 
Streets, which was attached to the blackboard in the court 
room; that the scale was one inch for ten feet and that he 
made the measurement at 41st and Harrison Street; 41st 
Street runs north and south and Harrison Street bast and 
west and on the northeast corner as shown on the plat is 
the house, porch, terrace, trees and “stop” sign; that 127 
feet north of the north curb of Harrison Street you come 
to the top of the hill; the rate of grade from the hill to the 
north curb is 2% falling south; the rate of grade tb top of 


hill from Ingomar Street falling north 5%; the 2% 
44 grade is down grade toward Harrison Street; Har¬ 
rison Street is thirty feet wide and 41st Street is 
thirty feet wide; that nearest tree in the parking £pace on 
west side of 41st Street south of Harrison Street is 20 feet, 
south of the south curb line of Harrison Street and twenty 
seven and one-half feet west of the west curb line of 41st 
Street. On the southwest corner as shown on the plat 
there, first comes the curb line, then a tree spaced six feet 


wide, then a sidewalk 6 feet wide, and the ground 


runs up 
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on a little terrace that is 1.33 feet high, and there is a hedge 
on top of the terrace three feet high; that in back of the 
terrace are the trees already mentioned; on the northeast 
corner as shown on the plat there is a curb, six feet free 
space, sidewalk on Harrison Street four feet wide, then a 
terrace, the top of terrace is six feet back of inner edge of 
sidewalk of 41st Street and the terrace is three feet high; 
back of the terrace nine feet on Harrison Street and eight 
feet on 41st Street is a wooden porch and five feet back of 
wooden porch is a house. 

On cross examination witness stated that the “stop” 
sign on the northeast corner of 41st and Harrison Street is 
21% feet back from the east curb line of 41st street. 

Next the plaintiff gave in evidence the testimony of 
Andrew W. Kasius, a member of the Metropolitan Police 
Department, who testified as follows: 

That he has been employed in the Police Department for 
five years and that on October 5th, 1934, was attached to 
the Traffic Bureau ; that he went to the scene of an accident 
at 41st and Harrison Street on October 5th, 1934, in com¬ 
pany with Officer Wade Carter, in response to a 
45 radio broadcast; that he arrived at the scene of the 
accident about 9:40 P.M.; that the photographs pro¬ 
duced in court in response to a subpoena were the ones 
which were taken at the scene of the accident by Officer 
Carter while the witness shot the flash; photographs were 
identified by the witness and marked for identification as 
Plaintiff’s Exhibits One, Two, Three and Four; that Plain¬ 
tiff’s Exhibit Number One shows the Essex car, which at 
the time he arrived was on 41st Street facing north; it was 
an Essex coach, which was on the west side of 41st Street, 
29 feet south of the south curb line of Harrison Street ac¬ 
cording to the measurements that they made at the time; 
the front of Essex was 29 feet south of the south curb line 
of Harrison Street; the photographs indicate that the rear 
of car was over the curb; Plaintiff’s Exhibit Number Two 
shows the same car as was shown in Plaintiff’s Exhibit 
Number One and Plaintiff’s Exhibits Number Three 
and Four show the rear view of the Ford car, which, 
when he arrived at the scene was on the lawn of 
the property on the southwest corner facing west, and was 
19 feet 6 inches from the southwest corner of the inter seer 
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tion; that the rear of the Ford was that distance from the 
southwest corner curb, in a diagonal line; it was physically 
impossible to take a picture of fhe front of the F*ord be¬ 
cause of the shrubbery in front of it, and the front of the 
Ford was into those trees; he had no recollection pf what 
the weather condition was, but knows it was dark, he does 
not remember any skid or tire marks on the intersection; 
41st Street was thirty feet wide and Harrison Stijeet was 
thirty feet wide; the Plaintiff’s Exhibits for identification 
Numbers 1, 2, 3, and 4 were then admitted in evidence. 

On cross examination, witness stated that it was 

46 evident that the Ford had struck some treek on the 
lawn at the southwest corner; that he remembered 

testifying at the Coroner’s inquest, and that his memory 
as to what occurred was fresher at that time than at the 
time of this trial two years afterwards; that on the south¬ 
west corner back from the pavement there is a! terrace 
about two feet high, which is rounded so that an object 
like an automobile would not hit anything sharp in going 
over it, but would go over the well-rounded surface. 

On redirect examination witness stated that to the best 
of his recollection the reason that they did not take a front 
view of the Ford was because of the situation of the car 
and the obstructions in front of it. 

On recross examination witness said that there was some 
shrubbery in front of the car and he had not any definite 
recollection now’ as to whether the car did collide jwith any 
tree; that he testified at the Coroner’s inquest shortly af¬ 
ter the accident and what he said at that time tons real 
clear in his mind, and that he had not thought of! the case 
in over two years since then. 

Whereupon, the witness was asked the following ques¬ 
tions and answered as set forth here below: 

“Q. Calling your attention again to what yob said at 
the Coroner’s inquest: 

Well, as I recall, the trees were just very young. To my 
best memory, the car did not come in contact actually with 
the trees, but it did pass over some small shrubbery, per¬ 
haps two feet or so high. | 

A. Well, if that was my testimony, it undoubtedly 

47 w r as my recollection at that time. However, I did 
not even remember the testimony. 
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Q. But that was correct, was it not, at that time? A. 
Surely, ves.” 

Next the plaintiff gave in evidence the testimony of Har¬ 
lan Page Sanborn, who testified as follows: 

That he lives at 4139 Harrison Street, N. "W., on October 
5th, 1934, and that he is an educator connected wdth Emer¬ 
son Institute; his home is west of the intersection of 41st 
and Harrison Street one block, or 200 to 225 yards, and is 
on the northeast corner of Harrison and 42nd Street; that 
he remembers the accident which occurred at the inter¬ 
section of 41st and Harrison Streets on October 5th, 1934, 
and the accident occurred some time around eight o’clock; 
he left his home to go to the corner of 41st and Harrison 
Streets to get a paper and was walking east on the north 
side of Harrison Street, that his dog was on the south side 
of the street in front of the place known as the Pasternak’s 
residence, and was looking in the direction of the dog; that 
it had been raining early in the evening but at that par¬ 
ticular time it was only misting; that the streets were wet; 
that he did not see the collision at the intersection and never 
saw the cars at the intersection; that he was the length of a 
block from the intersection when the crash occurred; that 
the dog was much further east than he was and was around 
the hedge near the Pasternak residence and the dog he 
thinks had passed the Pasternak residence the last time he 
caught sight of him; that he was looking up the 
48 street in the direction of the dog in an easterly di¬ 
rection and he heard the crash, and immediately 
glanced up and that he saw almost nothing but a car flash 
in front of the range of his vision in a southeasterly direc¬ 
tion, and at the time of the crash he ran in the direction of 
that car to the corner and saw the car with lights on it 
facing in a northerly direction about thirty feet from the 
corner or fortv or fortv-five feet from the intersection; 
the other car had gone through the hedge on the corner 
but he did not observe it very close; he saw an individual 
in the street vrhen he came up to the car; that a gentleman 
was to the south of the car almost in the middle of the 
street; that he went to assist him and helped him back to 
the curb to get him out of the street and he noticed the lady 
lying on the grass plot; that at that time he had a rather 
lengthy conversation with the man because he was the first 
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one there; that he asked him his name, that the gentleman 
was dazed but came to in a few minutes and assisted him¬ 
self with the help of witnesses over to the curb; thqt this 
man sat on the curb and the lady was to the rear of the 
car on the grass plot lying flat on her back, slightly south 
of the point where the car was and rather slightly west; 
and she was unconscious; the right front of the Essbx car 
was rather badly damaged; that as far as he could recall 
plaintiff’s Exhibits One and Two approximately show the 
condition and position of the car; that he went over to the 
Ford car which was the other car involved in the collision 
in a couple of minutes to see if anyone was in the cay, that 
plaintiff’s Exhibit Three shows approximately the way 
the car looked but he could not remember that as being the 
car because he did not remember the number; there 
49 was an evergreen tree right ahead of the car, or 
right in front of it; that the noise of the collision 
was “more like a dull thud”; that the flash of the ^ar on 
the plot on the southwest corner was a fast moving flash 
and went very quickly and the car stopped after it broke 
down the hedge which he observed; that the car had run 
into an evergreen tree as he recalled and was slightly up¬ 
rooted ; that after the collision his dog became frightened 
and ran home; that he did not hear any horns blown by 
either car and saw no traffic approaching in any direction 
and did not see these two cars approaching; the patrol car 
came to take the injured people away about fifteen niinutes 
after the collision, and he then went home; that he did not 
know the Pogues during their lifetime, and did not| know 
the Smiths at the time of the accident, but had met them 
since the accident. 

On cross examination witness stated that he saw heither 
one of the cars before the collision and that the fir^t time 
that either one of them came within the range of his vision 
was after the collision had occurred; that at the time! of the 
collision he was approximately one hundred yards west of 
the intersection and was walking along the north ^ide of 
Harrison Street toward 41st Street; that his dog wa$ about 
one hundred and fifty feet further east than he was and 
the dog was on the south side of Harrison Street near the 
Pasternak home which is on the southwest corner bf 41st 
and Harrison Streets; that at the time of the collision he 
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was west of the intersection about the distance from the 
court room to about the center line of “E” Street; that he 
did not hear any sound at all of an approaching 

50 automobile, did not hear any roar of a motor and 
there was no traffic or noise in the block on Harrison 

Street that would interfere with the hearing of approach¬ 
ing automobiles; that everything was quiet as the witness 
recalled it; that he was sure that he w^as the first one to 
Mr. Pogue’s side, and Mr. Pogue recovered and assisted 
himself somewhat and he talked apparently intelligently 
and told the witness that it was his fault as he had failed 
to stop at the “stop” sign, and that he was late for an en¬ 
gagement at the Congressional Country Club; that witness 
had never talked to counsel for the defendant before and 
did not recall ever seeing him before. 

On redirect examination, witness stated that he was the 
first one there and Mr. Pogue seemed to be coming out of 
a daze and witness wanted to know who he was, and what 
had caused the accident etc., that Mr. Pogue told witness 
his name, told him where he came from, and said that he 
had driven through the sign over there, and that he was 
in a hurry to get to the Club, that he seemed to be suffering 
from a pain in his right side and taking on, and groaning 
slightly and he said it was all his fault; that Mr. Pogue 
seemed to be remorseful; that he was not pleading with 
anyone or not pleading with his wife at that time; that he 
did not notice any emotional disturbance on the part of 
Mr. Pogue other than may be a slight groaning and pain, 
remorseful, and saying, “It was all my fault,” and “he 
drove through that sign.” That he thought Mr. Pogue 
was perfectly rational and that he was very remorseful 
and that in the ambulance he took on terribly and that was 
his general emotional condition in which he was dur- 

51 ing the period Mr. Pogue was at the scene of the 
accident. 

On recross examination witness stated that Mr. Pogue 
told him his name and that he lived in Takoma Park. 

Plaintiff gave in evidence the testimony of Thomas A. 
Brown, who testified as follows: 

That he is a member of the Metropolitan Police Force 
and has been such for twelve years; that he was attached 
to Number Eight Precinct on October 5th, 1934; that he 
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got a call to attend an accident at 41st and Harrison! Street 
on October 5th, 1934, and went there about eight |o’clock 
p.m.; that he was in a scout car just west of Wisconsin 
Avenue at the time he got the radio call; that it only took 
him a minute or two to get over to the scene of the accident 
after he received the radio call in the scout car; with re¬ 
spect to the witness’ observation as to the position of the 
two cars which had apparently collided in the intersection 
he stated that a Maryland car, a sedan, first attracted his 
attention, and said car is shown in Plaintiff’s Exhibit Num¬ 
ber One; that car was parked to the curb on west jside of 
41st Street, south of Harrison Street and headed north on 
41st Street and was about thirty-five or forty feet south 
of Harrison Street; the other car involved in the collision 
had gone up the terrace and headed in a southwest direc¬ 
tion resting against a tree; witness indicated on tfie dia¬ 
gram the various landmarks pointed out in his testimony 
and said that the Traffic Bureau man made the measure¬ 
ments; that the weather was a heavy mist or a light rain 
and it was cloudy and the streets were wet at the tiitie as it 
had rained earlier in the evening; Mrs. Pogue wab lying 
on the parking right along the rear wheel of the Essex 
when the witness got there and the parking is the 
52 tree space between the sidewalk and the curb; that 
he did not see the gentleman who had been injured 
at that time because he w^ent to see if the ambulance had 
been summoned, but when the patrol wagon got tfyere he 
noticed a gentleman who had been injured in the accident; 
and the other officers in the patrol wagon and oth^r civil¬ 
ians assisted him to the patrol wagon; that he did liot talk 
to either the man or woman who was injured in the Essex 
and did not see the occupants in the Ford car until he saw 
them in the house on the northwest corner of Harrison and 
41st Street; in describing the damage to the Essek auto¬ 
mobile the witness stated that the right front fender and 
headlight, and practically the the whole right side of the 
car was caved in and the glass in both doors were broken 
out, and the front left wheel was broken, and the rbar left 
wheel was broken as he recalled it; that plaintiff’s Exhibit 
Number Six for identification is an accurate picturb of the 
right door of the Essex as he recalled it, and plaintiff’s 
Exhibits for identification Numbers Seven and Eight show 
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the same Essex car with the hood off, or it looks somewhat 
like it; that the Ford car was resting against a tree on the 
terrace on the southwest corner and plaintiff’s Exhibit 
Number Five shows the front of the Ford as he remembers 
it which he observed and the pictures showed the left front 
headlight of the Ford which was broken; that he inspected 
the intersection for debris to determine the point of impact, 
and some glass was found slightly to the west and slightly 
to the north of the intersection. The witness found the 
debris on the west side of 41st Street in the intersection 
and on the north half of Harrison Street which point 

53 of accumulation of debris the witness indicated by 
an appropriate mark on the diagram before the jury. 

The point indicated as being on the west side of 41st Street 
and on the north half of Harrison Street within the inter¬ 
section was the place where there was the most substan¬ 
tial and heaviest collection of glass, although the witness 
did find other Scattered pieces of glass about the intersec¬ 
tion. 

On cross examination witness stated that all the measure¬ 
ments were taken at the Traffic Bureau and he assisted in 
the measurements part of the time; and thereupon the 
following occurred: 

“Q. Did you testify at the Coroner’s inquest at the 
morgue on January 11, 1935? A. Yes, sir. 

Q. Did you testify in this way: ‘Q. Now, this broken 
glass was at what point? A. The broken glass started at 
this point here (indicating), where you see the impact of 
the car. Q. About how many feet was that from the north 
curb line of Harrison Street? A. That was about, pos¬ 
sibly, eighteen feet from the northwest corner there.’ 

Q. Do you remember testifying to that? A. If that is 
what you have down there, it is possible that I testified to 
it; I do not recall.” 

When witness’ attention was called to the fact that he 
had put a mark on the plat that indicated that the glass 
was almost on a line with the north curb of Harrison Street, 
the witness stated, 1 ‘That is not correct”— 44 No, that 

54 would not be correct”; he then stated that he be¬ 
lieved that the glass was eighteen feet from the 

northwest corner and that the street was thirty feet wide. 
Witness stated that it was not 18 feet from the corner but 
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that his estimate of 18 feet was not a direct measurement 
but kind of a guess, and thereupon the following occurred: 

“Q. And you took the measurement from this side, about 
here? (indicating.) The impact was on the west sidp of 
41st Street? A. Yes, on the west side of 41st Street, j 

Q. That is, it was between the center of 41st Street and 
the west curb of 41st Street? A. Slightly, yes. 

Q. Eighteen feet off from that corner over there (indi¬ 
cating) ? A. As I recall, that is the correct measurement. 

Q. That is what you testified at the coroner’s inqhest. 
A. That is correct, the measurement I gave at that time.” 

On redirect examination, witness stated that there was 

7 m i 

a viater main cover slightly in the northwest sector of the 
intersection, but he does not recall what the distance was 
from the center of the northwest curb to the center of the 
water main cover, that as he recalls it now the glass; was 
right in the immediate vicinity of the water main cover; 
a straight line from the center of the northwest curb tb the 
center of the manhole was 13 feet 7 inches and the manhole 
was about two feet in diameter, the witness stated 
55 that that was about correct and that would be about 
right as the point where the accumulation of glass 
appeared, and leading his own witness counsel then apked: 

“Q. Is it not, or do you recall, can you tell us w’hether 
this manhole is just a few feet south of the north curb of 
Harrison? A. A few feet south of the north curb of Har¬ 


rison Street. 

Q. Officer, assume that we have a median or a middle 
line through Harrison Street, through the center— Ai Yes. 

Q. Apart from the distance that the manhole coveij may 
be in an easterly direction in the street, only, the manhole 
cover in this northerly and southerly aspect in speaking 
about this distance from that north curb and this median 
line, is that manhole cover closer to the north curb or to 
this middle line ? A. It is closer to the north curb, as I re¬ 


call it.” 


On recross examination witness stated that when' they 
took the measurements from the northwest curb to the 
glass they took it in a diagonal fashion from the northwest 
curb and the measurement was about eighteen feet in* a 
diagonal direction not particularly on a line with the north 
curb; witness was shown a photograph marked defendant’s 



42 


LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 


exhibit No. 1 whereon there appeared a manhole cover and 
the witness stated that the glass was in the immediate vi¬ 
cinity of the manhole cover; whatever he testified to at the 
Coroner’s inquest was correct; and it was stipulated be¬ 
tween counsel that at the Coroner’s inquest the wit- 

56 ness had testified that the glass was eighteen feet 
from the northwest curb diagonally. 

Plaintiff gave in evidence the testimony of Harold E. 
Doyle, whose testimony insofar as it is pertinent to this 
appeal is as follows: 

That he was the duly appointed Administrator of the 
estate of Charlotte B. Pogue and Robert Pogue, appointed 
by the Orphans’ Court of Prince Georges County of the 
State of Maryland, February 19th, 1935. Witness is in 
the real estate business with the Thomas J. Fisher Com¬ 
pany and has been so engaged for 43 years and employed 
the decedent, Mr. Pogue in the witness’ selling department 
of the Thomas J. Fisher Company; that Mr. Pogue was 
in the witness’ employ for approximately eight years prior 
to his death. Witness stated the salary received by Mr. 
Pogue as approximately $4,000 per year. That Mr. Pogue 
lived in his own home at 217 Ethan Allen Avenue, in Ta- 
koma just over the District Line, with his wife and small 
daughter; witness described the characteristic life and ac¬ 
tivities of Mr. Pogue; that on the evening of October 5th, 
1934, when he was at the Columbia Country Club, some 
little time after eight o ’clock he received word of the acci¬ 
dent ; that he went by the home of Mr. Brown, who is asso¬ 
ciated in the office with him, picked him up and went by 
the scene of the accident and looked over the situation and 
then went to the hospital; when he first got to the scene 
he noticed that the streets were wet and it was drizzling 
a little at the time; Mr. Pogue’s car, the Essex, was facing 
north on the west side of 41st Street thirty-five or forty 
feet south of the corner. The Ford car was up on the 
terrace at the southwest corner of 41st and Harrison, 
through a hedge and mingled with the shrubbery at 

57 that point, and up against a pine tree; that he left 
quite soon after he arrived at the scene without in¬ 
vestigating for the names of any witnesses and went to 
the hospital and came back to the scene again that night 
and did some more investigating; that he saw Mr. Pogue 




LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 43 

% 

at the hospital and a few words passed between them; Mr. 
Pogue was lying flat on his back moaning, his head straight 
back, and he could not move, but just looked out the corper 
of his eyes and recognized witness; Mrs. Pogue was un¬ 
conscious; Mr. Pogue spoke of pain and rubbed his hapds 
across his chest, but he does not recall any lacerations ion 
his scalp or face; he stayed at the hospital until probably 
11:30 and Mrs. Pogue died about 11:00 o’clock; witness 
arranged to have Dr. Shands come to look after Mr. Pogue 
and had Mr. Pogue put in a hospital room, and thereafter 
witness left the hospital about 12 o ’clock and went backj to 
the scene of the accident; the cars were still there in the 
same position; that he did not look for any debris on the 
intersection the first time he went there but did the secdnd 
time and found quite an accumulation of broken windshield 
glass at the northwest portion of the street; when interro¬ 
gated with respect to the position of the accumulation of 
debris with respect to the location of the manhole cover in 
the intersection, the witness stated that the glass on the 
intersection was practically at that point and there vjras 
glass on the manhole and was there for a day or two after¬ 
wards and witness went back a half dozen times and th£re 
was some glass near the Pogue car as it hit the curb which 
apparently sheared from it; that the manhole cover is ap¬ 
proximately south from that northwest corner toward the 
center of the street and he measured it last night 
58 and it was something like eleven or twelve feet, and 
the witness then made a mark on the diagram on the 
blackboard in the court room indicating the manhole coyer 
to be at a point diagonally from the northwest corner 
toward the southeast corner, slightly over an inch on a di¬ 
rect line from the northwest to the southeast corner; the 
diagram on which the witness made his mark was drawn 
on a scale of one inch to ten feet (see testimony of Mr. Al¬ 
bert, supra); that the witness then testified that the man¬ 
hole cover was about eleven or twelve feet on that line 
from the northwest curb; that the point indicated by the 
witness was approximately two feet less in the direct line 
from the north curb of Harrison Street than when the 
measurement was made on an angle, or about ten feeti or 
less or about a third of the width of Harrison Street sofith 
of an imaginary line indicating the north curb of Harrison 
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Street, and about seven or eight feet east of the west curb 
line of the 41st Street; that he did not see any skid marks 
although the witness did look for them particularly; the 
street was wet enough not to show or to obliterate if it was 
just simply of a rubber tire, he thinks the manhole cover 
is nearer the west side of 41st Street than it is the north 
side of Harrison; that witness lived about two blocks from 
the scene of the accident, his house fronting on Huntington 
Street which runs through to Harrison and 39th Street; 
that the engine part under the hood of the Essex was 
twisted out of direction six or seven inches to the left and 
the bulk of the accident was on the right, bending the car 
in the middle; the main door wiiere the passenger sits here 
under the steering wheel, that is on the right side of the 
door, w'as sprung open and back out of direction, 
59 could not be put back in place; the glass was almost 
entirely out of it, only one or two jagged pieces stick¬ 
ing up from the bottom, one probably six inches or less, 
and several other smaller ones; thereupon plaintiff's Ex¬ 
hibit Number Six for identification was offered in evidence 
and received which show r ed the condition of the glass in the 
car and the right side as described by the witness; that 
witness' recollection w T as that the tire on the left rear wheel 
w^as knocked off, hanging loose, as the car had run over a 
four or five inch curb, and one of the front wheels was 
mashed in tw’o; plaintiff's Exhibits Numbers Seven and 
Eight wxre taken under the direction of the wdtness at the 
Police Storage Yard, and he was present when they were 
taken; additional photographs showing the condition of 
the Essex as plaintiff’s exhibits Nos. 9, 10, 11 were received 
in evidence and exhibited to the jury; that he did not see 
anything on the bumper of the Essex to indicate that it 
hit anything except that it was apparently bent in a little 
but he does not recall in great detail; the right end of the 
bumper is somew’hat pushed in toward the frame of the 
car, as shown by the photograph received in evidence; that 
from the Livingston Street address of the Smiths to 41st 
Street and Harrison Street was three or four blocks. Wit¬ 
ness also examined the Ford automobile and found that it 
wras up against a pine tree probably three to four inches 
in diameter which tree was bent over somewhat; that wit¬ 
ness did not visit Mr. Pogue at the hospital until his death 
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because he was not supposed to be seen and Mr. Ppgue 
died on the following Monday, October 8, 1934. Photo¬ 
graphs of Mr. and Mrs. Pogue were offered and received 
in evidence and also photographs of the minor child 

60 of both decedents, Jacqueline Pogue; Mrs. Pogqe oh 

the date of her death was 41 years of age. Witness 

is familiar with the address of Commander Smith, the de- 
• • 7 | 
fendant, having ascertained his home address afteit the 

accident and stated that the distance from that address to 
American University is approximately two miles in a di¬ 
rect route through Nebraska Avenue; that from the ad¬ 
dress of the Smiths to the intersection of 41st and Harrison 
Streets is approximately three or four blocks. The ihter- 
vening streets between Livingston Street on whicii the 
Smiths lived and Harrison Street where the accident oc¬ 
curred on 41st Street are Ingomar, Military Road and 
Keokuk Street and Livingston is next, and there arp one 
or two small half streets in between, being Huntingtoh and 
Legation. 

On Cross-examination witness testified that he had been 
told that Mr. Pogue had stopped at witness’ home the flight 
of the accident just before the accident to return a cbuple 
of books he had loaned to him; witness testified concerning 
Mr. Pogue’s earning and his family and dependents j that 
when he arrived at the scene of the accident he did not 
look for anything to indicate the point of the collision, but 
when he returned to the scene at about twelve o’clock he 
saw some glass at the point indicated on the intersection; 
that he may have talked to some of the folks around there 
at that time, but he just does not recall whether he c(id or 
what he said or what answers he may have gotten; that 
Mr. Pogue had only one hand, and at the time he came to 
work for the Thomas J. Fisher Company his right hand 
had already been taken off; that he wore a wooden hand; 
that the wooden hand extended only to the wrikt but 

61 he would not be sure of that, and that was his con¬ 
dition the night of the accident. 

On redirect examination witness stated that Mr. Pogue 
had driven an automobile ever since he had worked with 
him but witness does not know how long before that time 
he drove a car and he had ridden in his automobile with 
him once or twice; that he observed the manner in which 
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he used his right arm and that he was as capable as any 
driver. 

Thereupon, the plaintiff gave in evidence the testimony 
of Philip G. Cronan, who testified that he had been asso¬ 
ciated with Mr. Pogue in church work for a long time, and 
that Mr. Pogue was the teacher of the Bible Class for tw’o 

vears while witness was President and continued as teacher 
* 

up until the time of his death; that he saw him on Sunday 
previous to his death, and that he considered his general 
health very good at that time; that on one occasion they 
gave a picnic and Mr. Pogue played baseball, and even 
handled the bat and knocked quite a hit and got a base on 
it; that he had never ridden in an automobile with him; 
that while he was President of the Bible Class that insofar 
as handwriting, social affairs, banquets etc., it seemed that 
Mr. Pogue worked both of his hands very well, and the 
difference was slight; that he knew that Mr. Pogue drove 
an automobile during that time; that he knew Mr. and Mrs. 
Pogue and their child, Jacqueline and he thinks he saw 
them both on the Sunday previous to the accident and Mrs. 
Pogue seemed to be in good physical condition, and he 
thinks that they both enjoyed good health; that the child 
was a very lovable child and much attached to both parents, 
and the parents were very much attached to the 
62 child and devoted to her; that the child was a very 
well behaved child. 

On cross examination witness stated that he knew that 
Mr. Pogue had an artificial hand with a glove on it; that 
he did not think that all the fingers on the artificial hand 
were rigid but that Mr. Pogue could bend the thumb and 
the first finger because they were not rigid but were pliable, 
if he remembered correctly; he knows that they were sort 
of pliable and were not like the other part of his hand. 
The witness identified photographs of Mr. and Mrs. Pogue 
and testified as to their good condition of health and home 
life. 

The plaintiff offered in evidence the testimony of Harry 
E. Rothe, who testified as follows: 

That he had known Mr. and Mrs. Pogue since June, 1928, 
and that during that time he was very actively associated 
with Mr. Pogue in Sunday School activities, and that Mr. 
Pogue was an officer for several years in the Sunday 
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School; that he had occasion to visit the Pogue home sev¬ 
eral times and that their home was maintained in an ideal 
manner; there was a great deal of affection shown between 
the parents and the child; that he considered both Mr. and 
Mrs. Pogue to be in good health; that he recalls that he 
rode in Mr. Pogue’s car on one occasion, and that Mr. 
Pogue had one hand; that Mr. Pogue operated the cat as 
any normal driver did, normal to the extent of having two 
hands, but he did not observe the details of the operation 
or as to just how he used his hands on the levers, but wit¬ 
ness did not notice anything but what would be done by a 
normal person. 

63 Plaintiff offered in evidence the testimony of £dna 
Patricia Parker, who testified that she was a real 
estate secretary employed by The A. 0. Bliss Properties, 
and had known Mr. and Mrs. Pogue for fifteen yeari so¬ 
cially, and had occasion to visit them at their home; she 
last saw them two days before the accident when she took 
dinner at their home and remained there for the evening; 
that at that time Mr. and Mrs. Pogue were in perfectly good 
health, and there was a great deal of love and affection be¬ 
tween Mr. and Mrs. Pogue and the child on all occasions; 
their home life was wonderful; Mr. and Mrs. Pogue were 
very active physically; Mrs. Pogue never had a sick day 
during the whole 15 years that the witness knew her| Mr. 
Pogue had one hand which was never at any time a handi¬ 
cap to him, but did anything any other man could do with 
two hands; that she rode in their automobile on many occa¬ 
sions when Mr. Pogue was driving, he shifted gears with 
his right hand just the same as anybody else, and witness 
observed the manner in which he shifted gears and stated 
that he had no difficulty whatsoever in doing so and oper¬ 
ated the car just as efficiently as anyone could do with two 
hands, and the emergency brake in his car was on the left 
side so that he could use it with his good hand; but he used 
his right hand in shifting gears; that she never hesitated 
to ride with him; she took charge of the child after their 
death and took her to a friend of hers in Takoma Park 
where she attended school; that the child is now in Liver¬ 
pool, England, living with her grandparents; that the child 
is perfectly normal and healthy. 
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On cross examination witness testified that the emer¬ 
gency brake was on the left side so that Mr. Pogue could 
use his good hand on the brake, and when he went to use 
the brake he took his good hand off the steering 

64 wheel and took hold of the brake handle. When the 
witness w’as interrogated about Mrs. Pogue’s activi¬ 
ties, counsel for the defendant conceded that Mrs. Pogue 
w’as active and that the questions need not be put to the 
witness. 

The following stipulation was thereupon entered into 
between counsel for the respective parties and stated in 
open court: 

“Mr. Bress: If your Honor please, in order to avoid the 
necessitv of calling several doctors who treated both dece- 
dents in this case, counsel have agreed, for the purpose of 
the record in this case, that both persons came to their 
death as a result of personal injuries sustained in this ac¬ 
cident. It is also stipulated that if Mr. Doyle took the 
stand at the present moment he would testify that he again 
examined the Pogue automobile on yesterday, and that the 
emergency brake on that automobile is on the left of the 
driver, and that the automobile has had ordinary, standard 
gear shift on the right.” 

Next the plaintiff offered in evidence The American Ex¬ 
perience Mortality Table showing the life expectancy of a 
person 41 years of age to be 27.45 years, and showing the 
life expectancy of a person 56 years of age as being 16.72 
years. And also offered in evidence Article Six, Section 
28 (a) of the Traffic Regulations of the District of Colum¬ 
bia, reading as follows: 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

The driver of a vehicle approaching an intersec- 

65 tion shall yield the right-of-way to a vehicle which 
has entered the intersection. When two vehicles en¬ 
ter an intersection at the same time, the driver of the vehi¬ 
cle on the left shall yield to the driver on the right.” 

Next the plaintiff offered in evidence the testimony of 
Mary Elizabeth Armentrout, who testified that she was 
the legal guardian of Jacqueline Pogue appointed by the 
Court at Marlboro, Maryland; that at the time of the trial 
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the child was in England; that she knew Mr. and Mrs. 
Pogue in their lifetime, and her relationship with theni was 
close; she visited them at their home, and she would say 
that they were very healthy persons; they were comfortable 
and happy in their home life and displayed all the affection 
and love possible for parents to reveal to a child. 

Whereupon, the plaintiffs announced their cases Closed 
and counsel for the defendant thereupon moved the Court 
to direct a verdict for the defendants in both cases, because 
there was a total lack of proof of negligence in the opera¬ 
tion of the automobile by the defendant, Demaris Smith, 
and that there was no evidence to establish that the defen¬ 
dant, Lybrand P. Smith, was responsible for the operation 
of the car by his daughter under the so-called “ Family 
Purpose Doctrine. ” ‘ 4 The testimony of the defendant, Da- 
maris Shower, was, by stipulation by counsel, taken out of 
order, during the plaintiffs’ case and it was agreed that 
to avoid calling her to testify again, as a witness fbr the 
' plaintiff, that for the purpose of the motion, her testimony, 
which hereinafter appears in the next paragraph, shall be 
considered as having been received during the plaifitiffs’ 
case in chief. ’ ’ Said motion was overruled and an exception 
was duly noted and allowed. 

Whereupon the defendants offered in evidence the testi¬ 
mony of D amans Shower, who testified that she was the 
wife of Lieutenant Shower and at the time ot tne aUChtent 
in October, 1934, her name was Damaris Smith; that 
66 she is the daughter of Commander Smith of the 
United States Navy, the defendant in one of these 
cases, and at the present time her father was at sea on the 
Pacific Coast; that her sister, who was with her pn the 
night of the accident, was at Long Beach, California, and 
witness and her husband were about to sail for Honolulu; 
that she is a mother and has a young son two months old; 
that she remembers nothing about the accident which hap¬ 
pened at 41st and Harrison Streets on October 5th, 1934; 
that the last thing she remembers about that evening was 
that she was dressed to go to American University, and 
that she remembers nothing about the collision, and does 
not remember going out into the car; that the next thing 
that she remembers after being at home dressing waS when 
she regained consciousness in the hospital for thb first 
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time about six or seven days after the accident; that after 
she regained consciousness she would remain conscious for 
a few minutes or hours and then go back into darkness; 
she remained in the hospital for three weeks and was taken 
home under the care of a nurse; that her sister remained 
in the hospital for the same length of time and they were 
both brought home at the same time; that her sister was 
unconscious for twelve days; that for over a month only 
her father and mother could see them and then only for five 
minutes a day; that she did not remember anything after 
she recovered consciousness; whereupon the following oc¬ 
curred : 

“Q. You are the defendant in one of these cases? A. I 
am. 

Q. Have you asked your sister as to whether she re¬ 
members anything about it? A. Yes, I have and 
67 she— 

Mr. Bress (Interrupting). We object to that. 

Mr. Quinn. I submit we are entitled to that to account 
for the absence of the witness. 

Mr. Bress. You have already brought out that her sister 
is out on the West Coast. That is purely hearsay. 

Mr. Quinn. It is not hearsay. 

The Court. The objection is sustained. 

Mr. Quinn. Your Honor will allow us an exception to 
that? I think that is purely admissible, to show why the 
witness is not here. Otherwise, they could argue to the 
jury that we did not produce the witness. 

The Court. But, since you can account for the absence 
of the witness, that is taken care of. 

Mr. Quinn. That is all I want to show, your Honor; to 
ask her to account for the absence of the witness and why 
we cannot go to the expense of bringing her on here. 

The Court. But, of course, she cannot testify for the 
witness. 

Mr. Quinn. But she can testify that, as a defendant in 
the case, she has sought to have the witnesses here who 
know anything about the accident. Now, if she can show 
that one does not know anything, in order to account for 
her not going to the expense of producing the witness here, 
that is admissible. 

The Court. That would be hearsay. 
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Mr. Bress. Entirely hearsay. 

Mr. Quinn. Would your Honor allow me an exception 
“Q. Who purchased this automobile? A. It was 

68 purchased in my father’s name, although my sister 

and I paid for it. | 

The Court. What was that ? j 

Mr. Quinn. She said it was purchased in her and her 
sister’s name, but her father paid for it. 

By Mr. Quinn: j 

i 

Q. And the title was taken in your father’s name? A. 
Yes, that is right. j 

Q. So you and your sister put up the money ? A. Y^s, we 
did. ’ ’ | 

That the automobile she was driving the evening of the 
accident was purchased in her father’s name but shb and 
her sister paid for it; on cross examination witness testified 
that her sister did not drive at that time but her mothdr and 
father and the witness did. That all in the family who 
drove an automobile had driver’s license, and that she had 
a driver’s license of Washington, D. C.; that she i$ now 
twenty-one years of age, and at the time of the accident she 
was nineteen; that her mother drove this car occasionally 
to shop, but usually the witness did the shopping for her 
mother, but usually it wras not necessary to use chr be¬ 
cause the stores were so near; that she often used tte car 

m 7 j 

for shopping; that during the year 1934 her father yas in 
Washington and witness was attending school at American 
University and lived at 3825 Livingston Street, N. W., 
which is about two miles from the University; that she 
used the car to go to the University; that she had driven 
the car with her father in it; that her father very geldom 
drove the car involved in the accident because he had 

69 a car of his own but would drive this car at times, 
the car involved in the collision, when the other car 

was being used; that she had driven the other car (mean¬ 
ing the father’s car); that her father used the other bar for 
business and they only used the Ford involved in the colli¬ 
sion if the family went together; that the other car was a 
Nash roadster; j 

“Q. Your father used the one for business only, ahd this 
Ford more for the family use ? A. That is correct. 
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Q. It was used for family purposes? A. Yes, it was.” 

That she left Washington in January, 1936; that on the 
night of October 5th, 1934, she was going to the American 
University to attend a sorority party and was going on a 
straw ride; her sister was to accompany her; that it was a 
rush party for the new students, but the straw ride was to 
be first; that she does not know at whose house the rush 
party was to be held after the straw ride as she was a new 
student at that time and was a rushee; the party was sup¬ 
posed to start at 8:30; that she had been to the University 
earlier in the evening about seven o’clock, and because it 
was raining she did not think thev would have the straw 
ride; that she had a silk dress on and returned to her home 
to dress appropriate; that she put on some men’s clothes; 
and that is the last she remembers but thev had told her 
that there was no need to hurry because there was plenty 
of time; that she had dinner at home that night, and had 
left the Universitv in the afternoon about 2:30 and had 
been told to be back that evening; that she changed from 
the silk dfess to men’s clothing about seven o’clock; 
70 that she does not know whether her sister had 
changed her clothes but knew that she was going to 
the party with her, but does not remember her sister going 
to the car with her; she remembers that they both returned 
to dress for the party; that her sister was registered as a 
Freshman at the University, and was seventeen years old 
at the time; on redirect examination witness stated that 
she and her sister bought the car and bought it for their 
own use to go to the University, but of course it was under¬ 
stood that the family would use it if they wanted to; that 
she and her sister took the money out of their savings to 
buy it. 

On recross examination, witness stated that it was un¬ 
derstood between her sister and herself that the car would 
be in their father’s name and in response to a question “Is 
it not a fact that you were under age and you could not buy 
a car at that time?” the witness replied, “I was nineteen” 
and in response to the further question “But your father 
knew that the car was in his name; he signed the registra¬ 
tion for it, did he not?” the witness replied “He bought the 
car. We gave him the money to buy the car for us,” that 
she had never been employed but had earned some money 
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teaching swimming at a lake in Maine to young children 
around the countryside and in reply to the following ques¬ 
tion “You did not earn enough to buy a car?” the witness 
replied “Oh, no.” that her savings account was started by 
her grandfather when she was born, and when she was 
given presents on birthdays and Christmas she sent it to 
the bank and that is the way the savings was accumulated; 
that she has absolutelv no recollection of the accident 

71 or of getting in the car with her sister at home; that 
she cannot tell anything about the way she operated 

the car at the time; that none of the incidents which took 
place on the evening of the accident have come back tb her 
wdth lapse of time; that she never drove her car carelessly 
and that they bought the car on the 4th of July, 1934; it 
w~as a Ford V-8 Sedan, 1932 Model, v T hich they bought sec¬ 
ond-hand ; that it was about 7:15 P. M. when they left the 
University to go home to get dressed and the party was to 
start about 8:30. j 

Thereupon, the defendants offered in evidence Section 28 
(b) of Article 6 of the Motor and Traffic Regulations which 
reads as follows: i 

“(b) At any through street or other point at which an 
official 4 Stop 9 sign has been erected, all vehicles shall come 
to a complete stop and shall yield to other vehicles within 
the intersection or approaching so closely thereto as to 
constitute an immediate hazard, but said driver having so 
yielded may proceed and other vehicles approaching the in¬ 
tersection shall yield to the vehicle so proceeding iiito or 
across said intersection.” ! 

Thereupon, it was stipulated by and between counsel for 
the plaintiffs and defendants, that if Doctor William P. 
Argy w^ere present in court he w r ould testify on behhlf of 
the defendants that “From the nature of the injuries to 
both of the girls who were in the Smith car, a fractured 
skull and concussion, and a long period of unconsciousness, 
that it would be not an unusual thing for them to have a 
blank memory as to what occurred that evening. 

72 That is well known in medical experience. During a 
colloquy between counsel and Court at the Conclu¬ 
sion of the defendants’ case, the Court stated: “The[defen¬ 
dant has not put anything in except the regulations?’ To 
which counsel for the defendant replied: “And whht they 
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stipulated about the doctor’s testimony. ’ ’ It was stipulated 
bv and between counsel that the declaration be amended 
changing the name of the defendant Damaris Smith to 
Damaris Shower. 

Thereupon defendants rested their cases. 

Mr. Quinn: At the conclusion of all of the evidence, I want 
to renew my motion for a directed verdict in each case, 
separately in the case brought by the administrator of the 
estate of Mr. Pogue. I renew my motion for a directed ver¬ 
dict because of the total lack of evidence of any negligence 
on the part of the defendant, and, further, because in that 
case, by his own admissions, he was at least guilty of con¬ 
tributory negligence, which would bar him from recovery. 

The Court: It will be overruled. 

Mr. Quinn: Your Honor allows me an exception? 

The Court: Yes. 

Mr. Quinn: And in the case of the administrator of Mrs. 
Pogue’s estate against both of the defendants, I renew the 
motion to direct a verdict in behalf of each of the defen¬ 
dants, because there is a total lack of evidence of negligence 
shown bv the evidence in this case. 

The Court: It will be overruled. 

Mr. Quinn: Your Honor allows me an exception? 

The Court: Yes. 

Thereupon counsel for the plaintiffs moved the 
73 Court for leave to reopen their case for the purpose of 
calling an additional witness, and permission being 
granted by the Court, they offered in evidence the testi¬ 
mony of Beatrice E. Deeds, who testified that she was em¬ 
ployed in the Treasury Department and had been witness 
in this case at the Coroner’s inquest; that she had never 
been in the court room before and thought she was nervous; 
that she was transferred to the Treasury Department in 
1935, and had been over to Saint Elizabeth’s Hospital for 
ten years where she was a clerk and typist; that she now 
lives at 4125 Harrison Street, N. W., and has lived at that 
address since 1928; that she was living there on October 
5th, 1934; that her home is located in the middle of the 
block between 41st Street and 42nd Street; that she was 
at the bus stop at southeast corner of 41st and Harrison 
Streets at about eight o’clock on October 5, 1934, waiting 
for a northbound bus, and witness indicated on the diagram 
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various landmarks including the place she was standing at 
the time of the accident. 

“Q. Now, just tell the Court and jury, and keep your voice 
up, if you don’t mind, and just tell the Court and jury in 
your own way, while you were standing on that corner, 
what you observed before this accident, before the aictual 
crash occurred, if anything, and what you saw. A. Well, I 
was standing there on the corner waiting for the bus, and 
looking down 41st Street, and I heard a horn blow, jl did 
not pay any attention to it, and it blew about three times, 
I think, and I turned around just in time to sbe the 

74 crash. 

Mr. Quinn: What was it about something blowingf 

Mr. Newmyer: A horn blowing. 

The Witness: A horn. 

By Mr. Newmyer: 

Q. You heard a horn blow about three times. A. I would 
say it was three. 1 do not know whether it was any more 
than that. 

Q. And finally, after hearing the horn blow, you turned 
around just before the crash occurred! A. Yes.” j 
That she could not say how far apart the two machines were 
when she first saw them, but that they were not very far; 
witness pointed to a railing as an object in the court room 
representing the distance at which the cars were parked; 
that the Smith girls who occupied the car which was going 
south on 41st Street were still in their car when she got 
over to it and Mr. and Mrs. Pogue, the occupants of the 
Essex which was proceeding west on Harrison Streeij, were 
in the street at that time; that she saw the two cars coming 
toward each other and they struck and went across the 
street, one went up to the tree and the other turned ground 
and came back this way (indicating north); it went further 
down the street than the other one did; the crash was very 
loud; that after the collision occurred they were moving 
fast, she would say; that the blowing of the horn Was in¬ 
sistent enough to make her turn around after she noticed 
it a couple of times and then about the third one she turned; 
in describing the noise made by the blowing of the hprn the 
witness stated that the several toots of the horn were 

75 not sharp quick ones but were enough to majke one 
turn around and witness stated that when you hear 


i 

I 
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somebody blowing just one liorn you do not pay any atten¬ 
tion but if they keep on blowing then you think that maybe 
you ought to turn; asked as to what, if anything, she ob¬ 
served viien she turned and saw T the cars the distance apart 
that she had indicated, and wiiat she observed as to the 
speed of the car which w’as coming south on 41st Street, she 
answered, “I could not say that I observed the speed of it 
as they turned together so quickly. The only thing I thought 
of was “Mv goodness! thev have struck each other!” 

“Q. Did thev come together—vou sav that thev came to- 
gether quickly ? A. Very quickly. 

Q. Can you describe the movement of the car from the 
time vou saw’ it as it w’as coming south until it came to- 
gether with the other one, as to whether it was moving fast 
or slow’? A. It w’as very fast, because it all happened very 
quickly— 

Mr. Quinn: I move to strike that out. 

Mr. Nev’myer: I think that is w’hat happened. 

The Court: She said it happened very fast. 

Mr. Quinn: I thought she w’as talking about the speed. 

The Court: Isn’t that correct? 

The Witness: That it happened very quickly.”— 

Bv Mr. Newrmver: 

» * 

Q. Tell us, if you will, Miss Deeds, wiiat did you see with 
respect to the manner in winch that car was moving 
76 south from the time that vou first saw it until the 
time the crash occurred? A. I am not a good judge 
of speed, and they say they w r on’t even take a policeman’s 
w’ord unless he has got a speedometer, so how can I, I 
never having judged speed ? 

Q. Well, I don’t w’ant you to tell us in how many miles 
an hour, but from your observation of it wrhether—what you 
saw r as to the manner in winch it wras moving, whether it 
was going—how’ would you describe it? A. Doesn’t fast in¬ 
dicate anything? Doesn’t that mean it is going speedily? 

Q. Is that what you mean to indicate, that it was going 
speedily? A. I think so. 

Mr. Quinn: I object to that, if the Court please, as to 
what she may consider speedy. 

The Court: I think it may go out in view of her answer 
that she never did judge speed, unless she qualifies it fur¬ 
ther. 
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The Witness: Pardon me, Judge, but I drive myself, and 
I know when I go 25 miles an hour it is much slower thaii 35, 
and I usually drive about 35. j 

By Mr. Newmyer: 

I 

Q. How long have you been driving, Miss Deeds? | A. 
About seven years. j 

Q. Tell us, then, Miss Deeds, in view of your experience 
and observation from driving an automobile, tell us What 
you would say with respect to the movement of this 

77 car from the time you saw it, the distance it was just 
before the crash until the crash occurred, how it was 

moving. I do not want you to tell us, if you can’t tell us, 
how many miles an hour, but describe, if you will, whether 
it was moving fast or slow or medium or how. A. W^ll, I 
still say it was moving fast. 

Mr. Quinn: I move to strike it out, if the Court please. 
Mr. Newmyer: I think that is proper, if the Court plgase. 
The Court: The motion is overruled; it may stand. 

Mr. Quinn: Allow me an exception, if your Honor pleases? 
The Court. Yes.” j 

When the two cars came together they came acrosi the 
street, right together, down 41st Street; they came in that 
way (indicating), came across the street, wound uj) by 
striking the hedge and was slopped by a tree in the yard; 
that the tree which was struck by the Ford was moveji not 
long after the accident; that it was the Ford car that went 
through the hedge and into the tree; that the Essex car went 
south on 41st Street—but kept on going down and then it 
turned around and went back up on the street and wai well 
down on the curb in the street as she remembered it^ that 
she would still say that the Essex went down 41st Street 
quickly after the collision because it turned around^ just 
spun around; Mr. Pogue was thrown out in the street and 
his wife was on the sidewalk; that she would not sajy she 
saw them thrown into the street but both doors were open; 
that she went over to Mr. Pogue and then to Mrs. 

78 Pogue; and also went over to the other car; that she 
then went back home and tried to get into the house 

and telephone for an ambulance, but could not get in there; 
she did not know any of the people in the accident; Mrs. 
Pogue was lying right on the sidewalk; and the automobile 
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in which she had been riding was just a little bit up from 
her two or three feet near to Harrison Street, which would 
place her behind the car as it was facing after the accident; 
the Pogue car w r as facing North after the accident and the 
side of it was against the curb on the west side; that when 
she got to the Ford car in which the Smith girls were rid¬ 
ing both of the girls were still in the Ford car and both 
were unconscious; Mrs. Pogue looked like she was dead, 
the witness describing her appearance; Mr. Pogue was 
hung right in the middle of the street, about the middle of 
41st Street; that some man took Mr. Pogue over to the 
curb; that she went over to Mr. Pogue afterwards and he 
was standing there at the curb and some man was with 
him; that he was standing just below the Pogue car within 
a few feet of 'where his wife was lying; that Mr. Pogue could 
not seem to stand up straight and seemed to be having some 
trouble with his chest and the man asked him if he felt it 
was his ribs that were hurt; that she heard Mr. Pogue say 
that he did not see the stop sign but does not remember 
hearing him say it was his fault; that he seemed to be 
sorry he did not see that “stop” sign; that at the time of 
the accident the “stop” sign was a little one because they 
put the other one up afterwards; it was a painted “stop” 
sign; the new sign has reflecting glass in it. The witness 
described the weather conditions on that evening. 

79 “Q. Now, 'when you first looked after hearing the 

horn blow, and looked north, you told us what you 
saw as to the car that was coming south. Tell us where the 
Pogue car 'was when you first looked with respect to the 
intersection, where the Pogue car was when you first 
glanced after hearing the horn? A. It seems to me they 
were both just the same distance apart in the middle of the 
street. 

Q. Now, can you tell us whether or not when you looked 
north at that time the Pogue car had already passed the 
stop sign that was located on Harrison Street? A. I would 
say it had, because that stop sign is across the sidewalk. 

Q. What is that ? A. The stop sign is across the sidewalk. 

Q. Back of— A. Back of the sidewalk. 

Q. And the Pogue car, at the time you first saw it, then, 
was in the intersection? 
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Mr. Quinn: Wait a minute. This is a vice that ought to 
be avoided. 

The Court: Yes. j 

i 

By Mr. Newmyer: j 

Q. Tell us where it was with respect to the intersection. 
Do you understand the question? I want you to tell ui as 
best you recall. A. You want me to tell you in terms of feet? 

Q. No, not unless you can, but with respect to the 

80 intersection; it is with respect to the center of'the 
intersection of 41st Street and Harrison Street. A. 

I think I said before it was right in the middle; I thought it 
was the middle. j 

Q. What was right in the middle of that intersection? A. 
Both cars. j 

Q. Yes, and that is when you first looked? A. Whkn I 
first looked. 

Q. How long before that was it that you heard the three 
blasts on that horn? A. Well, it was long enough ahead for 
me to turn around and see them coming. 

Q. And did see what you have already described? A. 
Yes. Of course, I did not turn around until I hear^ the 
horn blowing. j 

Q. From the time you did turn around in the street! and 
saw what you saw, state whether or not there was any more 
horn blown after that, or whether the horn was blown at all 
after you turned around? A. I would not say that wap so, 
because they came together. ’ ’ 

On cross examination, witness testified that she testified 
at the Coroner’s inquest in January, 1935; that she was 
standing on the southeast of 41st Street and Harrison 
Street looking for a bus coming up 41st Street; that she 
was looking south on 41st Street; that the horn she heard 
blown came from the north and came from the Ford car 
that was involved in the collision; when she heard 

81 the horn she was looking south and she just tiirned • 
around and looked north not until she had heard it 

two or three times; that when she turned she saw a iPord 
car close to the intersection, that is, where the imaginary 
curb line would be drawn across and the Essex carj was 
the same relative distance from the intersection she thotght: 
the following then occurred: 








60 


LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 


“By Mr. Quinn: 

Q. Now, your recollection of the distance that those cars 
were parked was fresher in January 1935 than it is now, 
wasn’t it, or clear, closer to the time? A. It does not seem 
like it has faded anv. 

Q. You remember testifying at the Coroner’s inquest? A. 
Do I remember ? 

Q. You remember testifying at the Coroner’s inquest. 
A. Yes. I thought vou were going to ask me if I remem- 
bered something else, or what I said. 

Q. Do you remember this question being asked you, Miss 
Deeds: 

‘Where was the Ford car that was proceeding south on 
41st Street when you first saw" it? A. It was up on that 
side of the street (indicating) coming down this way. 

Q. How far would you say it was north of the Harrison 
Street curb? A. Oh, I would say about ten feet. 

Q. About ten feet? A. Yes.’ 

82 Q. Do you remember testifying to that? A. Ten 

feet behind the curb? 

Q. Ten feet north of the curb line of Harrison Street, up 
this way (indicating). A. That is not what I thought when 
I answered it. This is that way. I thought it was ten feet. 
This must be the same map. 

Q. No, this is not the same map. Since you have testified 
at the Coroner’s inquest, before you came here to court, had 
you ever been shown a map of that kind? A. No, sir. 

Q. Now, where do you say the Ford car was when you 
first saw it? A. I would say it was right there (indicating). 

Q. Right there where that mark is (indicating) ? A. Yes. 

Q. That would be the intersection? A. Yes, sir. 

Q. Where was the Essex car, the one going west? A. I 
would say that was right there (indicating). 

Q. That was right there (indicating) ? A. They both 
came together. This is where they struck, right in here 
(indicating). 

Mr. Bress: Put a mark where her finger is. 

Mr. Quinn: This is where the Pogue car was first. See it? 

Mr. Bress: Yes. 
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By Mr. Quinn: j 

83 Q. This is the Pogue car indicating by a ‘P’ there 
and your initial ‘D’ after it, indicating you testified 

the Pogue car was there when the Ford car was over there 
(indicating). A. If it had been, this one would have gbtten 
ahead of that (indicating). j 

Q. Where was the Ford car when you first saw it? A. 
When I first saw it, I w r ould not say, but when they qame 
together they were right there (indicating). 

The Court: Yes, but his question was where you first 
saw it. 

A. He has asked me about where I saw them before, but 
I could not say definitely. The most impressive membry I 
have is when they struck each other. 

The Court: If you can give him the answer. 

i 

By Mr. Quinn: 

Q. What I want to know, Miss Deeds—you saw th^ two 
cars, did you not, before they collided? A. Yes, I did. 

Q. What I want to know is where the Ford car wras when 
you first saw it, before they collided, when you first looked 
up here, after you heard the horn, where was the Ford car? 
It was not in the intersection, was it? A. You do not <bll it 
the intersection until it gets beyond that corner (indicat¬ 
ing)? # j 

Q. Until it gets beyond this curb, that is the beginning of 
the intersection, an imaginary curb line extending Across 
this way (indicating). A. Yes. I would have fo say 

84 it was back there then, because it would have to be 
that way, in order to strike right there (indicating). 

Q. Is it not a fact that you did see it when you first looked 
up after the horn attracted your attention, back of the in¬ 
tersection about ten feet? A. Well, ten feet is not very far 
back for a car to come there. 

Q. How far would you say it was back; what is your recol¬ 
lection now? A. I will still say ten feet. 

Q. It was not on the intersection, was it? A. When I 
first saw it it could not have been. 

Q. It was just a short distance from the intersection, 
wasn’t it, only ten or twelve feet? A. Yes. 

Q. And is it not a fact also that you saw the Poghe car, 
the Essex, going west, and that was east of the intersection; 
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that is, it was east of this east curb line (indicating) ? A. 
Is there a tree there? 

Q. There is a tree right there next to the stop sign. This 
is the stop sign here (indicating), this tree or green spot. 
A. Well, then, I would say that car was about here (indicat¬ 
ing). 

Q. Same place just east of the curb? A. Just about there. 
Mr. Newmyer: Suppose you make a mark there, Mr. 
Quinn. 

Mr. Quinn: Just a minute. 

85 The Witness: I think it was about there (indicat¬ 
ing). 

By Mr. Quinn: 

Q. You think it was about there (indicating). Now, put 
a mark where you think the Ford car was. Before coming 
to that, did you sight the Ford before you looked for the 
Essex? A. I did not look for either of them; I just simply 
saw them. 

Q. The noise 1 that attracted your attention to the horn 
came from the Ford coming in this direction, didn’t it? A. 
Yes. 

Q. You turned and looked over this way, didn’t you? A. 
Would you say you looked straight and saw the whole view 
of it all at once? 

Q. The Ford, this Ford car, was just about ten feet or so 
back from this curb line (indicating). A. Well, I wish you 
would not say ten feet all the time, because I really do not 
know whether it was ten feet or how far.” 

That she thinks that both cars, the Ford and the Essex 
were in equal distance from the intersection when she 
turned around; that Mr. Pogue said that he passed the 
“Stop” sign without stopping, but she did not see him do 
it, and she told Officer Brown that Mr. Pogue had not 
stopped at the “Stop” sign because Mr. Pogue said so; 
that she does not know whether both cars w^ere ten feet 
from the intersection but she remembers that they 

86 were about an equal distance from the intersection; 
that she says today that the Ford car was moving 

fast and when interrogated as to whether the Essex car 
was going the same speed as the Ford the witness replied 
that she does not remember about that; that she remembers 
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telling Officer Brown that she saw both of the cars before 
they got to the intersection but just how far she could not 
say; witness was asked whether or not she remembered tell¬ 
ing Officer Brown that she judged that both cars were going 
about 25 miles an hour to which the witness replied that she 
did not remember that: i 

“Q. You said you remembered talking to Mr. BrOwn, 
this police officer, who called on you two days afteii the 
accident. Do you remember telling him that you judged 
that both cars were going about 25 miles an hour? A.! No, 
I do not remember that. j 

Q. Both cars were traveling about the same speed, 
weren’t they? 

Mr. Newmyer: What page is that, Mr. Quinn? ; 

Mr. Quinn: Page 13. 

Mr. Bress: This is this witness’ testimony? 

Mr. Newmyer: You are reading from what Mr. B^own 
said ? | 

Mr. Quinn: I am giving the words of Officer Browp for 
the purpose of contradicting evidence. j 

Mr. Newmyer: You are stating that Mr. Brown testi¬ 
fied to what she told him. 

Mr. Quinn: I am asking her. j 

The Witness: That I told him they were going 
87 25 miles an hour? j 

By Mr. Quinn: j 

i 

Q. That both cars were going about 25 miles an hour. 
A. Well, 25 is not very fast, and if they had been cpming 
that fast I do not think they would have suddenly—| 

Q. (Interposing) Did you tell him that; that is all^ Did 
you tell the officer that? A. Have you got it written there 
that I did? j 

Q. I am reading from his testimony. I want to give you 
his exact words. 

Mr. Newmyer: You are not reading from her testi¬ 
mony? 

Mr. Quinn: No, but I am going to give her the exact 
words that he used. 

The Witness: That I told him? 
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By Mr. Quinn: 

Q. That you told him. A. When did I tell him that? 
Excuse me for asking so many questions, but I do not re¬ 
member telling him that . 9 7 

That she thought they both entered the intersection to¬ 
gether; that she does not remember telling Officer Brown 
that they had both entered the intersection together, but 
she thinks that they did enter the intersection together; 
than when she first saw them they were both an equal dis¬ 
tance back from the intersection; that before she heard 
Mr. Pogue say that he did not see the “Stop” sign 
88 she had not heard anyone ask him about the “Stop” 
sign, nor heard anyone ask him why he had not 
stopped at the sign; as far as she remembers no one told 
him it was a “Stop” sign there; witness was asked 
whether she could see the stop sign from the position 
w’here she was standing on the southeast corner of the in¬ 
tersection to which she replied that she does not know 
whether she could or not: Whereupon, the witness identi¬ 
fied defendant's Exhibit Number One for identification as 
a correct picture of the intersection looking in a westerly 
direction toward the “stop” sign on the night of the acci¬ 
dent, and that Defendants' Exhibit Number Two for iden¬ 
tification was a correct picture of the intersection looking 
in a southerly direction. 

Whereupon, the said exhibits were offered in evidence 
and displayed to the jury. 

. The witness further stated that everything took place 
very quickly after she looked up; witness stated that she 
does not remember about the speed of the Ford coming 
down 41st Street but does not remember anvthing about 
the speed of the Essex coming on Harrison Street; and it 
seems like she saw both cars about the same distance from 
the intersection and then they met there on the intersection 
and the collision took place; she does not remember Mr. 
Pogue walking to the ambulance, but she remembers see¬ 
ing him standing by the curb, but she did not stay there 
after some people came and took charge; she does not re¬ 
member hearing him make any remark about the Congres¬ 
sional Country Club at the time he spoke of not seeing the 
“Stop” sign; that she did hear him say that he was late 







LYBRAND P. SMITH ET AL. VS. HAROLD E. DOYLE. 


65 


i 

i 

i 


but she did not know where he was going; that he said he 
was late; that she does not recall his saying that it 

89 was his fault that he had passed the “Stop” sign 
but witness just recalls that he said he did not see 

the stop sign; that he said that he had stopped by Mr. 
Doyle’s to get a book or return a book and guesses he said 
he had an engagement and “was late; that she did not bear 
any horn sound from the Essex car. Plaintiff then rested. 

Whereupon, counsel for the defendants renewed again 
the motion for a directed verdict on behalf of both defen¬ 
dants. | 

“Mr. Quinn: Now, if the Court please, I renew my mo¬ 
tion for a directed verdict. I can see no escape from it. 
Here is an eye-witness that says both of these cars were an 
equal distance from the intersection, the stop sign against 
one in full motion apparently that had passed the stop 
sign, and the other one just an equal distance back^ and 
the other one having sounded its horn as it approached the 
intersection, that attracted her attention. 

‘ 4 The Court: That would not be for the Court to ^eigh 
the evidence of the witness as against the physical facts 
shown. The Court thinks that is the province of the jury. 
So, the motion will be overruled. You may have yoqr ex¬ 
ception. 

“Mr. Quinn: Very well.” | 

Motion was overruled and an exception duly noted and 
allowed. i 

Whereupon, the following instruction offered by the de¬ 
fendants was refused by the Court and an exception jnoted 
and allowed. 

I 

90 “Defendants’ Instruction Number One 

The jury are instructed that there is no evidence oi neg¬ 
ligence on the part of the defendants and their verdict 
should be for the defendants . 9 9 

And further Court granted, over objection and exception 
by the defendants plaintiff’s prayer Number Twelve, jwhchi 
reads as follows: 

j 

“Plaintiff’s Prayer Number Twelve 

The jury are instructed as a matter of law if you find 
from the evidence that the southbound automobile which 
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struck the Pogue automobile was registered by the defen¬ 
dant, Lybrand Smith, the father of the defendant, Damaris 
Smith, the driver at the time of collision, and provided by 
the said Lybrand Smith for the use of his family at their 
convenience, then you are instructed that the defendant, 
Lybrand Smith was legally responsible for the operation of 
the car by his daughter and if you find for plaintiff, your 
verdict must be against him in the same amount as against 
his daughter in the cases in which he is the defendant.” 

And plaintiff’s Prayer Number Thirteen was granted by 
the Court over the objection and exception by the defen¬ 
dants. 

“Plaintiff’s Prayer Number Thirteen 

In weighing the testimony the jury have the right to con¬ 
sider the evidence showing the physical facts surrounding 
and at the time of the accident and in this connection the 
jury are instructed that evidence arising from cir- 
91 cumstances may be considered by the jury and the 
jury have the right if they so believe to give to that 
evidence, if in their sound judgment it is significant, as 
much or more or less weight than they would give to the 
oral testimony of a witness. 

In this connection the jury are further instructed that 
circumstances altogether inconclusive if separately con¬ 
sidered may by their number and joint operation be suffi¬ 
cient to constitute proof of the fact. 

Castle vs. Bullard, 23 How. 172, 8 Wall. 362.” 

Thereupon, the Court instructed the jury as follows*. 

Charge to the Jury. 

The Court (Judge Letts): Ladies and gentlemen of the 
jury, it is admitted in the pleadings, or without dispute in 
the evidence, that on the evening of October 5, 1934, the 
car driven by Mr. Pogue, and that driven by Damarie 
Smith, came into collision at the intersection of 41st Street 
and Harrison Street in the District of Columbia, that as 
the result of that collision both Mr. and Mrs. Pogue died. 

Four cases have been consolidated for trial. Two of 
them are brought by the administrator of the estate of Mr. 
Pogue. One of them is brought against the driver of the 
Smith car, Damaris Smith. The other is brought against 
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Lybrand Smith, who is the father of Damaris Smith. The 
action so brought charges that Miss Damaris Smith was 
guilty of negligence, that that negligence was the proxi¬ 
mate cause of the collision and the consequent death of! Mr. 
Pogue. 

The other case in which the administrator of Mr. 
Pogue’s estate is plaintiff is against Lybrand Sihith, 

92 the father of Miss Smith, the girl who drovq the 
Smith car, and it is charged in that case that he' Ly¬ 
brand Smith, was the owner of the car, that he maintained 
it for family purposes, and that his daughter, Danjiaris 
Smith, was driving in the performance of his duty to! fur¬ 
nish transportation, and in furtherance of his purpose to 
maintain a car for the convenience of his family, and that 
in driving the car upon this occasion she was doing ko in 
the interest of her father, and that for that reason, there 
being that element of agency, he was liable for the acts of 
negligence on the part of his daughter. 

The other two cases are brought by the administrator of 
the estate of Mrs. Pogue, and they are similar to the bases 
which I have described as being brought by the administra¬ 
tor of Mr. Pogue’s estate. 

One of these so brought by the administrator of \ Mrs. 
Pogue charges the daughter, Damaris Smith, with negli¬ 
gence, and the other one charges her father, Lybrand 
Smith, with liability because of his ownership of thO car 
and his maintenance of it for the necessity and convenience 
of his family. j 

In each of these cases it is charged that Damaris Smith 
was negligent in the operation of her car at the time ojf this 
collision, and that the act of negligence of which she was 
then guilty proximately caused the collision and the con¬ 
sequent damage to Mr. and Mrs. Pogue. 

The acts of negligence, as charged in these varioufe dec¬ 
larations, are these: 

That she was then driving the small Ford at a fa^t and 
excessive rate of speed, that she failed to keep her car 
under reasonable and proper control, that she 'failed 

93 to keep and maintain a reasonable and proper look¬ 
out, that she failed to give warning of her approach 

upon the intersection, that she failed to slow down or stop 

i 
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the Ford when she saw, or in the exercise of reasonable 
care should have seen, the car in which the Pogues were 
riding within the intersection in time to have avoided the 
collision, and, furthermore, they charge that she w^as negli¬ 
gent in that she v’as guilty of violating the traffic regula¬ 
tions which have been placed before you in evidence. 

The plaintiff in each of these cases says that the collision 
resulted as the direct and proximate result of the negli¬ 
gence of Damaris Smith, that the deaths of the Pogues 
was the direct result. 

They ask in each of these cases for the sum of $10,000. 

The defendant Lvbrand Smith for his plea admits that 
he w^as the owner of the Ford car driven by his daughter 
but denies that he provided said car for family purposes 
for the use of members of his family, denies that his daugh¬ 
ter v’as operating the car at the time alleged for family 
purposes, or on his behalf. 

He admits that the automobile was in a collision at the 
time and place described in the declaration, and denies all 
the other allegations of these declarations, and denies that 
the death of Mr. Pogue was the result of any negligence on 
the part of his daughter, and asserts that the collision re¬ 
sulted directly and proximately from the negligence of Mr. 
Pogue alone, it being charged that he was operating his 
car at a reckless rate of speed, without keeping proper 
lookout ahead, and without keeping his automobile under 
proper control, and without bringing his automobile 
94 to a stop as required by the traffic regulations, to 
which your attention has been directed, and that he 
failed to stop at the stop sign upon approaching the inter¬ 
section. 

The plea of the defendant Pogue is the same in each of 
the cases— 

Mr. Bress: Your Honor said Pogue; your Honor meant— 

The Court: I meant Lybrand Smith in each of the cases 
brought against him. 

Miss Damaris Smith, likewise, has interposed pleas in 
the cases brought against her which was very similar to 
that wrhich I have described as being interposed by her 
father, Lybrand P. Smith, and she charges that the col¬ 
lisions resulted as the direct result of the negligence of 
Mr. Pogue in the operation of his car, and recites the acts 
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of negligence which are recited in the pleas which I laave 
called to your attention. 

She also denies all of the allegations of negligence on 
her part, asserts that she was operating the Ford in a care¬ 
ful and reasonable manner. 

Such are the issues as made by the pleadings in these 
cases. Upon such issues evidence has been received, and 
from such evidence, the facts and circumstances, from! that 
alone, you must find your verdicts, following these instruc¬ 
tions as to the law of the case. 

The burden of proof is upon the plaintiffs in each of 
these cases, which means that before you will be warranted 
in finding for the plaintiffs in any case and against the 
defendant in that case, the plaintiff must establish his proof 
by the evidence and by a preponderance of the evi- 
95 dence of the truth of the essential allegations ih the 
declaration in that case. 

As to the cases in which Damaris Smith is the defendant, 
you are told that the essential allegations are that she was 
negligent in some particular, substantially as charged in 
the declaration. 

Secondly, that such negligence on her part was the proxi¬ 
mate cause of the accident and collision, and the consequent 
injuries and deaths. j 

As to the cases in which her father is defendant, vpu are 
told that the essential elements are, first that the father 
maintained the car for family purposes, for the conveni¬ 
ence of the members of his family, and that the car on this 
occasion was being used in the furtherance of the purpose. 

The second essential element is that the daughter jin the 
operation of the car at the time and place of this collision 
was guilty of some act of negligence substantially as 
charged in the declaration, and, 

Third, that such negligence on her part was the proxi¬ 
mate cause of the collision, and the consequent injuries and 
death. 

In any case in which plaintiff has sustained the burden 
of proof thus placed upon him you will find for the plaintiff. 

If in any case plaintiff has failed to sustain that burden 
of proof with respect to any of the essential allegations as 
described to you, the plaintiff cannot succeed, and you must 
find for the defendant. 
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Negligence is the want of ordinary care. It is the doing 
of that which a person of ordinary care and prudence w'ould 
not have done, or leaving undone that which a per- 

96 son of ordinary care and prudence would have done 
under similar circumstances. 

You have noticed that the defendant, each of the defen¬ 
dants, charged that the collision was the result of negligence 
on the part of Mr. Pogue in the operation of his car. With 
respect to that matter you are told that if Miss Smith in the 
operation of the Ford, and Mr. Pogue, in the operation of 
his car, were both guilty of negligence, and the negligence 
of each contributed to cause the collision, then there could 
be no recovery on the part of the administrator for Mr. 
Pogue’s estate, because contributory negligence is a com¬ 
plete defense regardless as to the degree of negligence on 
the part of the drivers of the two cars. 

As to the action brought in behalf of Mrs. Pogue’s estate, 
the rule is somewhat different. She is not charged with the 
negligence of her husband in the operation of the car. As a 
matter of law, she is under certain duties with respect to 
the matter of her own safety, and she must observe due cau¬ 
tion and care of her own safety, that which would be exer¬ 
cised by a person of ordinary’ care and prudence, but neg¬ 
ligence on the part of her husband is not imputed to her. 

On the other hand, if, as is declared by the defendant in 
the pleading, that the negligence of Mr. Pogue was the sole 
cause of the collision, and no negligence on the part of 
Miss Smith in the operation of the Ford contributed to the 
collision, then, of course, no action can be maintained here 
against Miss Smith or her father. With respect to that 
principle of the law, you are simply told that she is not 
deprived of any right to recover from Mr. Smith or 

97 his daughter if negligence has been shown on the 
part of the daughter because of concurring negli¬ 
gence on the part of her husband. 

Usually in negligence cases we first encounter the ques¬ 
tion of duty, and then inquire whether or not there has 
been a violation of that duty. The ordinary duty imposed 
upon persons in the operation of motor vehicles is to an 
exercise of a degree of care which a person of ordinary 
care and prudence would exercise under similar circum¬ 
stances. Some duties are otherwise placed upon a motorist. 
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Some of those duties are found in traffic regulations. You 
have before you in the evidence certain regulations with re¬ 
spect to the duties of persons in approaching intersections. 
That regulation has been read to you. It has been dis¬ 
cussed. It places the duty, according to its terms, upon 
those who have an equal right to the use of the highways. 
A violation of the duty so imposed by traffic regulations is 
negligence. If it is admitted here, or if the truth is as it 
seems to be without dispute, that Mr. Pogue passed through 
the stop sign without stopping, you are able, as a mattbr of 
law, to say that he was guilty of negligence. That, how¬ 
ever, does not answer the second question of your inquiry. 
That inquiry is: Did that negligence directly cause' the 
collision, or did the collision occur in some manner inde¬ 
pendent of that negligence? If it was not caused indepen¬ 
dently of that negligence, and that negligence contributed 
in any way to the causing of the crash or collision, then he 
is guilty of contributory negligence. 

It is the theory of the plaintiff that the collision 
98 did occur independent of such negligence on the part 
of Mr. Pogue in passing through the stop sign. 
Whether it did or not, what the fact is in respect to that 
matter is for your decision upon all the facts and circum¬ 
stances shown in the evidence. 

I have here certain prayers that have been asked by plain¬ 
tiffs and certain others that have been asked by the defen¬ 
dants, and you are told that they constitute the law of the 
case insofar as they go in the same sense and with the 
same force as if the Court had given them upon its own 
motion. j 

Plaintiff’s Prayer No. 1 is as follows: ! 

“The jury are instructed as a matter of law that it was 
the duty of the operator of the Ford automobile proceeding 
on 41st Street in approaching the intersection on Harrison 
Street to maintain the same under reasonable and proper 
control and if you find from all the facts and circumstances 
of the case that in so proceeding she did not propel the same 
by keeping the car under reasonable and proper control, 
then you must find as a matter of law that the operator of 
the Ford was negligent.” ! 

That prayer relates only to the question of as to whether 
or not the driver of this Smith car was negligent. It does 
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not relate to the question which you will later consider as 
to whether such negligence, if you find there was negligence, 
proximately caused the collision. 

Plaintiff’s Prayer No. 2 reads as follow’s: 

“The jury are instructed as a matter of law that it was 
the duty of the defendant, Damaris Smith, in proceeding 
in a southerly direction on 41st Street in approaching the 
intersection of Harrison Street to operate the Ford 

99 automobile carefully and in the exercise of reason- 

* 

able care to avoid colliding wfith other vehicles and 
not to operate it at a fast or excessive speed or at a greater 
speed than w’as reasonable and prudent under the circum¬ 
stances. If the jury find from all the facts and circum¬ 
stances of the case that the operator of the Ford automobile 
in approaching the intersection w 7 as operating the same at 
a greater speed than v r as reasonable and prudent under the 
circumstances, then the jury are instructed that they must 
find that the operator of the automobile was negligent.” 

Plaintiff’s Prayer No. 3: 

“The jury are instructed as a matter of law T that by vir¬ 
tue of the traffic regulation offered in evidence on behalf 
of the plaintiff as the traffic regulation in force in the Dis¬ 
trict of Columbia at the time of the accident on October 5, 
1934, it became the legal duty of the operator of any auto¬ 
mobile approaching an intersection to slow down the same 
and to keep it under such control as to avoid colliding with 
pedestrians or vehicles, and if you find from the evidence 
that the Ford automobile wdiile proceeding in a southerly 
direction on 41st Street did not slow 7 down or was not kept 
under such control as to avoid colliding with pedestrians or 
vehicles, then you shall find that the regulation was violated 
and its violation would constitute negligence on the part of 
the party violating the same. ’ ’ 

Plaintiff’s Prayer No. 5: 

“The jury are instructed as a matter of law that Mr. 
Pogue’s negligence, if any, cannot be imputed to his wife, 
Mrs. Pogue, if she was a passenger in the automobile 

100 and had no part in the control and operation 
thereof.” 
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Plaintiff’s Prayer No. 7: I 

“The jury are instructed as a matter of law that if you 
find from the evidence that the operators of both automo¬ 
biles were guilty of negligence in both contributing to cbuse 
the collision at the intersection irrespective of how rpuch 
greater one ’s negligence may have been than the other, then 
you are instructed as a matter of law that your verdibt in 
the case brought on behalf of Mrs. Pogue must be in ijavor 
of the plaintiff. In this connection you are instructed as a 
matter of law that if vou find Mr. Pogue to have been 
guilty of negligence then Mr. and Mrs. Pogue stand on a 
different footing, in that any failure to exercise reasohable 
care on the part of Mr. Pogue is not imputable to his wife 
and therefore if you find from the evidence that the jFord 
proceeding on 41st Street was to any extent a contributing 
cause to the collision, your verdict in Mrs. Pogue’s! case 
must be for the plaintiff. ’ ’ j 

Plaintiff’s Praver No. 8: ! 

•* 

“The jury are instructed as a matter of law that if you 
find that Mr. Pogue was himself negligent in the operation 
of his automobile and if you further find that such [negli¬ 
gence directly contributed to cause the collision, yet this 
fact would not bar or affect the right of the administrator 
of Mrs. Pogue’s estate in her case to recover a vierdict 
against the defendants if the jury find that the operator of 
the Smith automobile was also negligent, and that Inegli- 
gence directly contributed to the collision, for the teason 
that under the law Mr. Pogue’s negligence, if any, ajpplies 
only to the cases brought on behalf of his estate and 
101 cannot be imputed or charged against his wite she 
was merely a passenger in his automobile arid had 
nothing to do with the manner of its operation, as shown by 
the evidence in this case. ’ ’ 

Plaintiff’s Prayer No. 11: j 

“The jury are instructed as a matter of law that if you 
find from the evidence that the defendant operatihg the 
Ford was negligent, as heretofore explained to you, and 
that the collision resulted directly from that negligence, 
then your verdict must be in favor of the plaintiff as admin¬ 
istrator of the estate of Mrs. Pogue. If you so fifid your 
verdict must likewise be in favor of the plaintiff as adminis- 

i 

i 

i 

i 
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trator of the estate of Mr. Pogue, unless you find in his 
cases that Mr. Pogue was himself guilty of negligence di¬ 
rectly contributing to cause the collision.” 

Plaintiff’s Prayer No. 12: 

“The jury are instructed as a matter of law that if you 
find from the evidence that the southbound automobile 
which struck the Pogue automobile was registered by the 
defendant, Lybrand Smith, the father of the defendant, 
Damaris Smith, the driver at the time of collision, 
and provided by the said Lybrand Smith for the use 
of his familv at their convenience, then vou are instructed 
that the defendant, Lybrand Smith was legally responsible 
for the operation of the car by his daughter and if you find 
for plaintiff, your verdict must be against him in the same 
amount as against his daughter in the cases in which he is 
the defendant.” 

Plaintiff’s Praver No. 13: 

* 

“In weighing the testimony the jury have the right to 

consider the evidence showing the physical facts 

102 surrounding and at the time of the accident and in 

this connection the jury are instructed that evidence 

arising from circumstances may be considered by the jury 

and the jury have the right if they so believe to give to the 

evidence, if in their sound judgment it is significant, as 

much or more or less weight than they would give to the 

oral testimonv of a witness. 

* 

In this connection the jury are further instructed that 
circumstances altogether inconclusive if separately con¬ 
sidered may by their number and joint operation be suf¬ 
ficient to constitute proof of the fact.” 

Plaintiff’s Prayer No. 14: 

“The jury are instructed as a matter of law that if you 
find for the plaintiff in Mrs. Pogue’s death case, then your 
verdict should be in such sum as will fairly and reason¬ 
ably compensate her child, Jacqueline Pogue, for the loss 
she sustained in her mother’s death, that is, the money 
value of the life of Mrs. Pogue to the child had she not 
been killed, as shown by the evidence. In estimating these 
damages the jury have the right to consider all of the tes¬ 
timony with reference to the age of Mrs. Pogue, her ex- 
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pectance of life, her relationship and feeling towards her 
child and such other facts as may be shown by the evidence 
which would tend to establish what the child could reason¬ 
ably expect to receive from her mother in her lifetime, as 
bearing on any money or service of money value whiqh it 
was reasonable that the child might receive during! the 
mother’s lifetime, which the child has been precluded 
from receiving by reason of her mother’s death, npt to 
exceed for Mrs. Pogue’s death the sum of $10,600.” 

103 Plaintiff’s Prayer No. 15: 

‘ 4 The jury are instructed as a matter of law that 
if you find for the plaintiff in the case for the death ot Mr. 
Pogue, then your verdict should be in such sum as will 
fairly and reasonably compensate his next kin as sjhown 
by the evidence for any pecuniary loss which they!have 
been and will in the future be deprived of as a result of 
his death, as you may determine from the evidence as to 
what benefits during his lifetime that his children would 
reasonably expect to receive from him. In this connection 
the jury have a right to consider his station in life, earn¬ 
ings, disposition and relation towards his family, the char¬ 
acter of this business and the prospects of increase in 
wealth likely to accrue to a man of his age with the busi¬ 
ness and means which he had. It is for the jury to deter¬ 
mine as men of experience and observation, from the ^)roof, 
what that loss is. ’ ’ j 

The two defendants offered this prayer: j 

Defendants’ Instructions No. 2: j 

“The jury are instructed that the mere happening of an 
accident does not give rise to any presumption of! negli¬ 
gence, but on the contrary the presumption is that ihe de¬ 
fendants exercised due care; unless you find by a prepon¬ 
derance of the evidence that the defendants were negligent 
in one or more of the respects alleged in the declarations, 
then your verdict should be for the defendants. ’ ’ 

Defendants’ Instructions No. 3: 

“The jury are instructed that in order to recbver in 
these cases the plaintiff must establish by a preponderance 
of the evidence that the defendants were negligent 

104 in one or more of the respects alleged in the declara¬ 
tions, and if on this question the scales of your judg- 
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ment should be evenly balanced, then your verdict should 
be for the defendants.” 

You are the sole judges of the credibility of the wit¬ 
nesses who have appeared before you, and the weight you 
will give the testimony of each of them. We divide the 
responsibility in cases of this kind between Court and the 
jury. ^ 

It is for the Court to pass upon questions relating to 
the admissibility of evidence and to guide and direct the 
conduct of the trial. It is for the Court to give to the jury 
the law which controls the case. It is the duty of the jury 
to take that law from the Court and apply it to the facts of 
the case. 

In determining questions of credibility, the weight of 
evidence, you are told that you may take into account the 
appearance and demeanor of witnesses who have testified, 
their interest or lack of interest in the outcome of the case. 
Any bias or prejudice that may have appeared and which 
you think has colored the testimony of that witness in one 
way or the other should be taken into account. Here you 
are dealing very largely with circumstances. You are told 
that you will apply that ordinary sense and judgment 
which usually prevails among persons of ordinary experi¬ 
ence in life and determine what those circumstances mean 
in the light of this case and compare that and weigh it, not 
alone, but with relation to every other part of the evidence, 
whether it be that of witnesses who have appeared and 

testified orallv or whether it be a fact or circumstance 

* 

shown in some other way, to apply to facts and cir- 
105 cumstances in this case that have been placed before 
you. 

You have the lavr which controls you in your delibera¬ 
tions upon questions of law. You will take the case and 
arrive at a verdict which will do full justice between all the 
parties concerned. 

Is there anything else? 

Mr. Bress: No. 

Mr. Quinn: I would like to have your Honor instruct 
the jury that a person operating an automobile has the 
right to presume that any other person operating an auto¬ 
mobile will obey the law and traffic regulations in force. 
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The Court: Yes, I have no objection to saying that. 

Every person has an equal right with every other person 
in the use of the streets, and the person so exercising that 
right is justified in presuming that other persons enjoy¬ 
ing a like privilege in the use of the streets will do sd in 
the exercise of ordinary and reasonable care and in ob¬ 
servance of traffic regulations. 

You may take the case. 

Mr. Bress: It might have been a slip, but would you state 
that in the allegations necessary to be proved, in order for 
the plaintiff to make out a case, it is sufficient, in order for 
the plaintiff to recover, that any one of those be proved. 
There may have been some question about it as statedL 

The Court: Then let me make that plain. 

In order for the plaintiff to succeed in any one of tjiese 
cases, the plaintiff must prove by a preponderance of j the 
evidence that there was negligence on the part of the de¬ 
fendants, in some particular, substantially as 
106 charged in the declaration. 

Mr. Quinn: And that applies to Miss Smith’s case, 
also. j 

The Court: Yes, that applies to both cases. Further, 
that that negligence which is so proved to your satisfac¬ 
tion by a preponderance of the evidence was the direct 
cause of the collision and injury. 

Mr. Quinn: That applies in Mrs. Pogue’s case as wqll as 
Mr. Pogue’s. They have to prove Miss Smith was negli¬ 
gent. 

The Court: Take the case. | 

And be it further remembered that all of the exceptions 
Set out in the foregoing were severally made and entered 
at the time they severally purported to be made and entered; 
and the defendants pray the Court to assign this theiij Bill 
of Exceptions, and the same is accordingly done, noy for 
then, this 28th day of June, 1937. 

F. DICKINSON LETTS 

Justice. 

i 
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Columbia. Filed Jun 28 1937 Moncure Burke, Clerk. 
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PRELIMINARY STATEMENT. ! 

i 

Appellees, hereinafter referred to as the plaintiffs, 
brought an action to recover for personal injuries 
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claimed to have been inflicted through the negligence of 
appellants, hereinafter referred to as defendants. 

The issues made by the pleadings in this case, to¬ 
gether with the issues presented in the case of Doyle, 
Administrator of the Estate of Robert E. Pogue 
against these defendants, were tried to a jury which 
returned a verdict in favor of the defendants in the lat¬ 
ter case, and a verdict against the defendants for 
$5,000.00 in the instant case. The cases were consoli¬ 
dated for trial. Motion for new trial was overruled 
and the judgnient on the verdict was entered, and from 
such judgment this appeal is taken. 

STATEMENT OF CASE. 

THE PLEADINGS. 

The Declaration in Law Number 86,336, alleged that 
the defendant, Lybrand P. Smith, was the owner of a 
certain automobile which was provided by him for fam¬ 
ily purposes and for use of members of his family, and 
that at the time of the accident it was being operated 
by his daughter for family purposes and for and on 
behalf of the defendant; that said automobile was negli¬ 
gently operated at an excessive rate of speed without 
being kept under proper control, without the operator 
keeping a proper lookout; and that the operator did 
negligently and carelessly fail to give warning of her 
approach, and failed to slow down or stop the automo¬ 
bile in time to avoid colliding with the automobile in 
which the plaintiff’s decedent vras a passenger, and 
further that the said automobile was operated in vio¬ 
lation of Section 28 (a) of the Traffic and Motor Ve¬ 
hicle Regulations of the District of Columbia, wffiich re¬ 
quired a vehicle approaching an intersecton to slow 
down and to be kept under such control as to avoid col¬ 
liding with pedestrians or vehicles and yield the right 




of way to vehicles which have entered the intersection. 
The allegations in the other declarations, in so far as 
the negligence of the operator were concerned were 
identical with the allegations to which reference has 
just been made. 

The Plea of the defendant, Lybrand P. Smith, admit¬ 
ted that he was the owner of the automobile but denied 
that he provided the car for family purposes and for 
the use of members of his family, and further denied 
that his daughter was operating the said car at the 
time of the accident for family purposes or for or on his 
behalf; he further denied all the allegations of negli¬ 
gence in said Declaration and averred that the accident 
complained of was due to the sole negligence of the op¬ 
erator of the automobile in which plaintiff’s decedent 
was riding, in that he operated the said automobile at a 
reckless speed, without keeping a proper lookout, with¬ 
out keeping said automobile under proper control hnd 
without bringing said automobile to a stop at the pffi- 
cial stop sign as required by Section 28 of Article VI 
of the Traffic and Motor Vehicle Regulations of the 
District of Columbia. The Plea of the defendant, Da¬ 
mans Smith, operator of the automobile, was identical 
with the Plea of the defendant, Lybrand P. Snjith, 
with reference to the allegations of negligence con¬ 
tained in the Declaration. 


ISSUE RAISED BY THE PLEADINGS. 


The sole issue raised by the pleadings was, whether 
the defendants were guilty of the negligent acts 
charged in the Declaration. Contributory negligence 
was not pleaded in these cases, nor in the cases brought 
by the plaintiff on behalf of the estate of Robert E. 


Pogue, which were consolidated with these cases 


for 


trial. 







4 


ASSIGNMENT OF ERRORS. 

The errors assigned are nine in number, but for the 
purpose of argument they may be grouped into the fol¬ 
lowing fundamental questions presented by the issues 
on this appeal. 

Errors I-II-IH-IV and V, 
rest upon Issue I. 

Errors VI-VII-IX, 
rest upon Issue II. 


ARGUMENT. 

ISSUE I. 

The Trial Court Should Have Directed a Verdict for 

the Defendant. 

At the conclusion of plaintiffs’ cases, and also after 
the testimony for both sides had been offered, the de¬ 
fendants moved for a directed verdict on the ground 
that there was a total lack of evidence of any negli¬ 
gence on the part of the defendants, and that there was 
no evidence to establish that the defendant, Lybrand 
P. Smith, was responsible for the operation of the 
car by his daughter under the so-called ‘ 4 family pur- 
pose doctrine.” This motion was overruled and an ex¬ 
ception duly noted and allowed. 

It is too well recognized to need citation of authori¬ 
ties that the allegations of the Declaration must be sup¬ 
ported by proof, and the jury not left to guess and spec¬ 
ulate concerning the alleged negligence of the defen¬ 
dants. The mere happening of an accident gives rise 


Should the trial Court 
have directed a verdict 
for the defendants? 

Did the trial Court errone¬ 
ously permit the intro¬ 
duction of incompetent 
testimony to the preju¬ 
dice of defendants? 
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to no presumption of negligence, and the proof t6 es¬ 
tablish negligence must be of such character as to sup¬ 
port a reasonable inference. Thus in U . S. v. George 
A. Fuller , 300 Fed. 206-209, the Court said: 

“Negligence or wrongdoing is never presumed, 
but must be pleaded and established by the \ evi¬ 
dence as pleaded. While this proposition is a tru¬ 
ism in the law of negligence, and all cases where 
the recovery sought is for alleged wrongdoing by 
defendant to plaintiff’s hurt, and while the rule as 
stated is doubted by no one, yet, if so, they may 
see United States vs. Shrewsbury, 23 Wall.! (90 
U. S.) 508, 23 L. Ed. 78, and Demarest v. Win¬ 
chester Repeating Arms Co. (D. C.) 257 Fed. 
162.” 

An examination of the record in this case will reveal 
no competent evidence to show that the defendant, 
Damaris Smith, was negligent in any manned as 
charged in the Declaration, although it clearly shows, 
and the jury so found, that the husband of plaintiff’s 
decedent was grossly negligent in the operation o£ his 
car, he having admitted immediately after the accident 
that “it was all my fault,” and “I drove through that 
sign,” and further that “it was his fault as hej had 
failed to stop at the stop sign, and that he was lat^ for 
an engagement at the Congressional Club.” (S. 32, 
38, 58, 62.) | 

Mr. Pogue’s negligence was so clearly established by 
the evidence that the Court in its charge to the jury 
said: 

“If it is admitted here, or if the truth is jas it 
seems to be without dispute, that Mr. Pogue passed 
through the stop sign without stopping, you are 
able, as a matter of law, to say that he was gpilty 
of negligence.” (R. 71.) 
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Plaintiff sought to establish the negligence of the 
defendants by the testimony of persons who were in¬ 
side of a house with all windows and doors closed, and 
who told of certain noises that they heard, and the tes¬ 
timony of an eye-witness who time and again stated 
that she saw the two cars just as they were coming to¬ 
gether. The collision occurred at the intersection of 
41st and Harrison Streets, N. W., Washington, D. C. 
Mrs. Haritos, who lived in a house on the northeast 
corner of 41st Street and Harrison Street, which is on 
a lot about four or five feet above the level of the side¬ 
walk, testified that she was in the kitchen, located in 
the back of the house, and was stirring some catsup on 
the stove, when her attention was attracted by the 
noise of a car going by her house, and that as far as 
she could tell the car was going south on 41st Street; 
that she could not tell the approximate space of time 
between her attention being attracted bv the noise of 
the car and the noise of the collision, as she did not pay 
any attention to that, but that the collision occurred 
practically right after she heard the noise of the car; 
that the noise she heard was a roaring sound, it was 
the noise of a motor, and was very loud; that about five 
minutes after the crash she went out, saw one car in 
the yard on the southwest corner, and the other car 
down on 41st Street facing north on west side of the 
street; that at the time it was drizzly and rainy and the 
streets were slippery; that there was a dining room 
between the kitchen of her house and the 41st Street 
side and the door between the dining room and kitchen 
was open at the time; that the dining room has three 
large windows facing 41st Street but all windows were 
closed at the time. (R. 22-26.) 
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Malcolm D. Clarke testified that he was in the dining 
room of the home of Mrs. Haritos; that he was seated 
at the dining room table with his back to Harrison 
Street, and the first thing that attracted his attention 
to the accident was the screaming of the brakes and the 
crash; that the first thing that attracted his attention 
to a moving vehicle was the roar of an approaching (tar, 
and the noise of this car coming up rapidly, and that 
after the roar of the motor he heard the application of 
the brakes, which were applied slightly before they 
were abreast of where he was sitting and almost siihul- 
taneously he heard the crash which was like dropping 
a ton of plate glass off the Washington Monument; that 
the Essex auto had stopped between twenty-five and 
fifty feet beyond the intersection on 41st Street on the 
west side, and facing North, the whole right side was 
caved in practically from the front wheel; that the 
other car had gone up a slight embankment and >vas 
about ten feet beyond the hedge on the property onithe 
southwest corner, the front of the car resting against 
a tree; that a point on 41st Street directly opposite 
where he was sitting in the dining room would be alpout 
thirty-five or forty feet north of the north curb of Har¬ 
rison Street; that the noise of the brakes and the crash, 
in point of time, were, “you might say just a split sec¬ 
ond.” (R. 27-28.) | 

William Nixon testified that he lived with his mother, 
Mrs. Haritos, and was attending Woodrow Wilson 
High School at the time of the trial; that he was in the 
living room of his mother’s house at the time the Occi¬ 
dent happened; that the application of the brakes and 
the hum of the motor of a car attracted his attention, 
and that the hum of the motor was like a bunch of bees 
in a nest; that from what he heard the motor was trav- 


I 
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eling at a high rate of speed. (To such testimony ob¬ 
jection was made and motion to strike out, and the 
Court’s error in overruling the objection and motion 
will be treated of in another portion of this brief.) 

When he heard the application of the brakes and a 

loud crash followed bv another one instantly he went 

* * 

out immediately, and found the Ford (Smith) car in 
yard on southwest corner and other car against south¬ 
west curb facing North on 41st Street about ten feet 
south of Harrison; that the Essex car had been hit in 
front, just by the front wheel and again in the back; 
that when Ford came to a stop it was up against an 
evergreen tree; he heard Mr. Pogue say that he was 
sorry he had not seen the stop sign but no one had 
told Mr. Pogue there was a stop sign there, but he 
mentioned the stop sign first; that witness was seven¬ 
teen years of age at the time of the accident, and his 
brother was twenty-two years of age and while he and 
his brother were standing there some middle aged 
man asked Mr. Pogue how the accident happened and 
that Mr. Pogue replied it was all his fault that he had 
not stopped at the stop sign, as he was in a hurry to 
get to the Congressional Country Club as he was late 
for an engagement. (R. 29 to 32.) 

Harlan Page Sanborn testified that he saw neither 
one of the cars before the collision, and that at the 
time of the collision he was about a hundred yards 
west of the intersection and was walking along the 
north side of Harrison Street toward 41st Street; 
that at the time of the collision he was west of the in¬ 
tersection about the distance from the court room to 
about the center line of “E” Street; he did not hear 
any sound of an approaching automobile or roar of the 
motor and there was no traffic or noise in the block on 
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Harrison Street that would interfere with his hearing 
approaching automobiles; that he was the first one 
there and Mr. Pogue told him that it was all his f^ult, 
that he had faijed to stop at a stop sign and he jwas 
late for an engagement at the Congressional Country 
Club. That Mr. Pogue was perfectly rational and Very 
remorseful and said it was all his fault. 

Policeman Thomas A. Brown testified that he went 
to the scene of the accident in response to a radio call; 
he saw a sedan, a Maryland car, was parked to the Curb 
on the west side of 41st Street about thirty-five or fbrty 
feet south of Harrison Street; that the Ford car had 
gone up the terrace and was against a tree at! the 
southwest corner; that the right front fender and head¬ 
light and practically the whole right side of the Ebsex 
was caved in and the glass in both doors was brdken 
and the front left wheel was broken and the rear left 
wheel was broken as he recalled it. That he found borne 
debris or glass on the west side of 41st Street in the 
intersection and on the north half of Harrison Street; 
he believed the glass was eighteen feet from the north¬ 
west corner and the street was thirty feet wide; that it 
was slightly between the center of 41st Street ancj the 
west curb of 41st Street, 18 feet from the corner; that 
thev took the measurements from the northwest curb 
in a diagonal fashion and the measurement was about 
eighteen feet in a diagonal directon. (R. 38 to 41 j) 

Beatrice E. Deeds testified that she was at the, bus 
stop at the southeast corner of 41st and Harrison 
Streets looking in a southerly direction, and her atten¬ 
tion was attracted by an automobile horn which blew 
three times, “and I turned around just in time t(j see 
the crash;” that she could not say how far apart the 
two machines were when she first saw them but they 

j 

i 
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were not very far; she saw the two cars coming toward 

each other and thev struck and went across the street; 

« * 

the crash was verv loud; that after the collision oc- 
curred they were moving fast; 4 ‘I could not say that I 
observed the speed of it (meaning the Ford car) as 
they turned together so quickly. The only thing I 
thought of was 4 My Goodness! they have struck each 
other!’ That she was not a good judge of speed as she 
never had judged speed; that it seemed to her that 
when she turned around after hearing the horn that 
both cars were just the same distance apart in the 
middle of the street; that she could not say where the 
Ford car was when she first saw it, and the most im¬ 
pressive memory she had was when they struck each 
other; that she thinks the Ford and Essex cars were 
in equal distance from the intersection when she turned 
around; that Mr. Pogue said that he passed the stop 
sign without stopping; that she thought both cars en¬ 
tered the intersection together; she does not remember 
about the speed of the Ford coming down 41st Street 
and does not remember anything about the speed of the 
Essex coming on Harrison Street; that she heard Mr. 
Pogue say that he was late but she did not know where 
he was going; that she heard him also say that he had 
stopped by Mr. Doyle’s house to get a book or return 
a book. (R. 54-65.) 

We reiterate that the mere happening of an accident 
gives rise to no presumption of negligence. On the 
contrary, it is presumed that everyone is acting in a 
lawful and careful fashion until the contrary is estab¬ 
lished by a preponderance of competent evidence. So 
we begin the consideration of the facts established by 
competent evidence in this record with the presump¬ 
tion that the defendant, Damaris Smith, was operating 
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her automobile in a careful and lawful manner in a 
southerly direction on 41st Street, and with the right 
on her part to assume that any person operating an 
automobile in a westerly direction on Harrison Street 
would operate the same carefully and obey the regula¬ 
tion that required a west-bound vehicle approaching 
the intersection to stop at the official sign erected on 
Harrison Street just east of its intersection with 4jlst 
Street. So assuming, she had the right to proceed on 
that assumption, until some action of the operator of 
the west bound vehicle indicated that he would violate 
the traffic regulation. Is it not apparent from all of 
the evidence in this case that the two automobiles in¬ 
volved in the accident were approaching the intersec¬ 
tion at practically the same time ? In fact Miss Deeds 
testified that they entered the intersection together, 
and at the time that she first saw them, if she saw them 
at all before they entered the intersection, both ears 
were an equal distance from the intersection, 'this 
then clearly indicates that the defendants’ car >vas 
closer to the point of collision than the west bound fear, 
and if we assume that defendants’ car was ten feet 
north of the north curb line of Harrison Street and the 
plaintiff’s car was ten feet east of the east curb line 
of 41st Street, defendants’ car would only hav^ to 
travel fifteen to twenty feet to the point of collision 
and plaintiff’s car would have to travel thirty to thijrty- 
five feet to the point of collision. The testimony indi¬ 
cates that the collision occurred in the northwest sec¬ 
tion of the intersection. In addition to the foregding, 
the testimony of the witness must be considered with 
reference to the admissions made by Mr. Pogue, and 
found by the jury to be the fact, that he passed the 
stop sign without stopping because he was late for an 
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engagement at the Congressional Country Club. If 
on a rainy slippery road he refused to stop at a stop 
sign and give the right of way to approaching traffic, 
because he was late for an engagement, it can safely 
be assumed that lie was at least not driving his auto¬ 
mobile slowly because he was late for an engagement. 
This consideration, together with the distances that the 
respective cars would have to travel from the point 
where they were first seen by Miss Deeds to the point 
of collision is convincing of the fact that Mr. Pogue 
was operating his car more rapidly than Miss Smith. 
The only reasonable inference that can be drawn from 
a consideration of these circumstances and others ap¬ 
pearing in the record is that the defendant, Miss 
Smith, saw the lights of the plaintiff’s car approach¬ 
ing in a westerly direction, assumed that it would stop 
at the stop sign as required by law and continued on 
toward the intersection and was taken by surprise 
when plaintiff’s car, without diminishing its speed, 
passed by the stop sign and rushed into the intersec¬ 
tion, at which time she did what she could to avoid an 
accident by applying her brakes, the screeching of 
which was heard by various witnesses, and attempted 
to turn away from the collision. It was also apparent 
from the direction which plaintiff’s car took and the 
damage to the side of the same that it also attempted 
to turn, and this contention is born out by the testi- 
monv of Misss Deeds who stated, “I could not sav that 
I observed the speed of it as they turned together so 
quickly. ’ ’ 

The contention was made in the lower Court, and will 
be made here by plaintiff’s counsel, that the damage to 
the automobiles and the distances they traveled was 
sufficient to take the cases to the jury on the question 
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of the speed of defendants’ automobile; but it is sub¬ 
mitted that that evidence, considering the slippery 
street, and the admitted gross negligence of the opera¬ 
tor of plaintiff’s automobile in rushing by an official 
stop sign into an intersection, does not justify an infer¬ 
ence of negligent speed in the operation of defendants’ 
automobile. At best it could only give rise to conjec¬ 
ture and speculation by the jury, and furnish an exduse 
for a sympathetic verdict. 

In Patton v. the Railway Company, 179 U. S. 658- 
663-45 Law. Ed., 361, the Court said: 

4 ‘It is not sufficient for the employee to sljiow 
that the employer may have been guilty of negli¬ 
gence; the evidence must point to the fact that he 
was. And where the testimony leaves the matter 
uncertain, and shows that any one of half a dpzen 
things may have brought about the injury, for 
some of which the employer is responsible, and 
for some of which he is not, it is not for the jury 
to guess between these half a dozen causes, land 
find that the negligence of the employer was the 
real cause, when there is no satisfactory fouitda- 
tion in the testimony for that conclusion. If, the 
employee is unable to adduce sufficient evidence 
to show negligence on the part of the employed, it 
is only one of the many cases in which the plain¬ 
tiff fails in his testimony, and no mere sympathy 
for the unfortunate victim of an accident justifies 
any departure from settled rules of proof resting 
upon all plaintiffs. ” j 

I 

In Bennett v. Washington Terminal Company L 55 
D. C. Appeals, 113, this Court said: 

i 

‘ ‘ Negligence is a matter of proof to be estab¬ 
lished by competent evidence. The burden of es¬ 
tablishing negligence is upon the complaihing 
party. The mere fact that an accident occurred 





creates no presumption of negligence on the part 
of the defendant company. It is an affirmative 
fact, incumbent upon the plaintiff to prove and 
establish by such direct and positive evidence that 
the jury may reasonably infer the facts upon 
which negligence may be predicated. Washington 
Terminal Co. v. Callahan, 51 App. D. C. 85, 276 F. 
334.” 

In Collins v. The District of Columbia, 60 Appeals, 
D. C. 100, 102, this Court quoted with approval from 
the opinion of the Court in C. <& 0. R. R. Company v. 
Heath , 103 Va. 64, as follows: 

“An inference cannot be drawn from a presump¬ 
tion, but must be founded upon some fact legally 
established. This Court has repeatedly held that 
when liability depends upon carelessness or fault 
of a person, or his agents, the right of recovery de¬ 
pends upon the same being shown by competent 
evidence, and it is incumbent upon such a plaintiff 
to furnish evidence to show how and why the acci¬ 
dent occurred—some fact or facts bv which it can 

* 

be determined by the jury, and not be left entirely 
to conjecture, guess, or random judgment, upon 
mere supposition, without a single known fact.” 

Cases may be found to the effect that the damage to 
an automobile or the distance it traveled after a colli¬ 
sion may be sufficient to take the case to a jury on the 
question of negligent speed, but it is not believed that 

in anv of such cases will be found facts such as are 
* 

present in the record of this case. If there was no con¬ 
tention in this case and no finding that the plaintiff’s 
car was being operated negligently and in utter disre¬ 
gard of regulations adopted for the safety of others 
using the highway, there might be some justification 
for permitting the case to go to the jury to determine 
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whether defendant’s car was negligently operated! at 
an excessive rate of speed. But the damage to the 
automobiles and the distance they traveled after the 
accident can more logically be attributed to the care¬ 
less manner in which the plaintiff’s car was being op¬ 
erated on a wet and slippery street, for when it rushed 
by the official stop sign and collided with defendant’s 
automobile it undoubtedly threw it out of control and 
caused it to run across the pavement at the southwest 
corner of the intersection, injuring its occupants so se¬ 
verely that their minds were rendered entirely blink 
as to the circumstances surrounding the accident. (R. 
49-53.) 

To permit a jury to fasten responsibility for a death 
on the defendant, Damaris Smith, through guess hnd 
speculation, is to sanction a grave injustice. Her in¬ 
juries, through the operation of nature’s laws, merci¬ 
fully blotted out from her memory the horrors of the 
collision brought about by Mr. Pogue’s gross negli¬ 
gence. This Court should remove the stigma from her 
name. 

ISSUE II. 

The Trial Court Erroneously Permitted the Introduc¬ 
tion of Incompetent Testimony Prejudicial to De¬ 
fendants. 

The witness, Mrs. Haritos, was permitted to testify 
over objection and exception by counsel for the defen¬ 
dants that the noise from the automobile going s<j>uth 
on 41st Street was much louder than the ordinary njoise 
that one would generally hear, and louder than noises 
made by automobiles that she had observed. It |was 
not shown that the witness was in the same position in 
the kitchen of her home on the other occasions yffien 
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she heard noises with which she was making the com¬ 
parison, and there was no probative value in her testi- 
monv as to the difference between the noise which she 
heard on the night of the accident and the noise of some 
other automobile on an entirely different occasion and 
under different circumstances. It is so well known as 
a fact, that this Court could take judicial notice of it, 
that an automobile passing on a wet slippery road¬ 
way makes an entirely different noise and more noise 
than one passing upon a dry roadway. This testimony 
was just as lacking in probative value and just as in¬ 
competent as the testimony of the witness, William 
Nixon, who was permitted to testify over objection and 
exception, that the motor of the Ford car which he 
heard passing his mother’s home was traveling at a 
rather high rate of speed. As to the latter testimony 
the Court justified it by stating that the witness had 
“limited it to the speed of the motor this time.” (R. 
30.) It will be noted in this connection that before 
permitting this witness to testify as to the speed of the 
motor the Court had refused to permit witnesses to 
testify as to the speed of the automobile on the basis 
of noise heard and had stricken out their testimony. 
(25-30.) 

Counsel for the defendants pleads guilty to absolute 
inability to see the distinction that permits testimony 
as to the speed of the motor of an automobile based 
upon the hum or noise of the motor as heard by one 
who does not see the automobile, and makes inadmis¬ 
sible testimony as to the speed of the automobile which 
is being propelled by the same motor. 

It is, of course, true that a witness may give his opin¬ 
ion as to the speed of a vehicle which he observes as 
it approaches or passes, and that some witnesses pos- 
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sessed of a peculiar technical knowledge may express 
their opinion as to something concerning which the Or¬ 
dinary unskilled individual would not be permitted to 
testify. In this case, however, the witnesses did not 
observe defendants’ automobile, and there was no evi¬ 
dence to show that they had any peculiar technical 
knowledge to enable them to judge speed by the souhd 
of a vehicle or motor passing beyond the closed house 
in which they were sitting, and it was plainly prejudi¬ 
cial error for the Court to permit their opinions to go 
to the jury. 

In the case of Laubach v. Colley, 283 Pa. 366,129 
page 88, a verdict for plaintiff was reversed because 
testimony concerning speed based upon noise had bben 
received. The Court said: 

“A witness, Chapin, an auto mechanic, wasj in 
his house, some 200 feet from the public highway, 
on the night of the accident. He was on the Sec¬ 
ond floor, preparing to retire. From the sound of 
the exhaust of the motor of a passing car, he was 
of the belief that it belonged to Yocum, since it dif¬ 
fered in sound from other machines in that com¬ 
munity, though he was not prepared to say that it 
was not like other Ford cars to be found elsewhOre, 
and which might have been going by. To show 
that this auto, which he did not see, was being 
driven at an excessive speed, was the purpose of 
the proposed testimony, though an examination^ of 
the evidence adduced to show his qualifications 
fails to disclose that he could so testify. Opinions 
as to the speed of a moving object may be given, 
where the witness shows proper knowledge, but to 
base such judgment on the noise made, without 
actual observation, or more information than hbre 
shown, should not be permitted.” 
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And in Johnson v. Wilson Cit. (_Ind. App.), 

200 N. E. 729-730, where action was brought for wrong¬ 
ful death from negligent operation of an automobile 
which was involved in a crossing collision, the evidence 
offered to support the allegations of negligence in sub¬ 
stance was as follows: that witness Pray testified that 
he heard a machine go past his house just prior to the 
noise of the wreck; that about the same time he heard 
and saw the lights of a machine coming from the west 
going east; the machine from the west (intestate’s) 
was running at a pretty good gait; that Mrs. Pray tes¬ 
tified she heard a roar of the car from the north, al¬ 
though she did not see it, and heard the noise until the 
crash. 

The Court said: 

“Neither one of these witnesses saw appellant’s 
machine as it passed their house or in fact identi- 
tified the machine they heard as that operated by 
the appellant. In the absence of a showing that 
the witnesses had the opportunity to observe the 
moving machine, it was error to permit them to 
testify concerning the speed at which the machine 
was moving. Rump v. Woods, (1912) 50 Ind. App. 
347, 98 N. E., 369. It has been held that opinions 
as to the speed of a moving object may be given 
when the witness shows proper knowledge, but to 
base such judgment on the noise made without ac¬ 
tual observation should not be permitted. (Lau- 
bach v. Colley (1925) 283 Pa. 366, 129 A. 88. The 
evidence complained of was upon a material mat¬ 
ter. It was error for the Court to admit such tes¬ 
timony in evidence. ’ ’ 

And in Challinor v. Axton, 246 Ky. 76, 54 S. W. (2d) 
600, the Court said: 

4 4 One or two of her neighbors who did not wit¬ 
ness the collision, but who heard the crash, testified 
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that they heard the 4 roar’ of defendant’s auto¬ 
mobile some thousand feet or more beyond the 
point of collision, and one of them (over the ob¬ 
jections of defendant) testified that she judged 
from the noise of the roar that it was traveling 
some fifty or sixty miles per hour; but, clearly, 
that evidence was incompetent for two reasons: 
First, because of the distance from the scene, ahd, 
second, the inherent impossibility of the accuracy 
of the conclusion of the witness from the premise 
on which it was based.” 

In Ilinderer v. Ann Arbor R. Co ., 237 Mich. 232, 211 
X. W., 734, it was held: j 

“An estimate of speed based simply on an opin¬ 
ion of the force of impact is not evidence of 
speed.” 

To like effect are Campbell v. St. Louis and Subur¬ 
ban Railway Company, 175 Missouri 161, 75 S. W. |86, 
91, in which it was held error to permit a witness! to 
testify as to the speed of a street car on the basis! of 
the noise it made when the witness showed no special 
qualifications to speak on such subject, and Stotlek v. 
R. R. Co., 200 Missouri, 107, 126, 98 S. W. 509-ajll, 
where it was held error to permit a witness, who ^as 
without unusual technical knowledge from experience 
and study to form an opinion as to speed based on 
sound of a moving car, to testify that a car ran at a 
speed of twelve to fifteen miles an hour judging by £he 
noise it made. 
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There Was Not Proof Sufficient to Justify the Submis¬ 
sion of the Case to the Jury Under the Family 
Purpose Doctrine. 

The uncontradieted evidence in this case is that the 
defendant, Damaris Smith, and her sister purchased 
the automobile, which was operated by her on the night 
of the accident, out of their own funds which had been 
saved from childhood, but that thev took title to the 
car in their father’s name, and that she used the same 
to go to the University. That they gave their father 
the monev to buv the car for them, and that they 
bought the car for their own use to go to the Univer¬ 
sity, but, of course, it was understood that the family 
would use it if they so wanted. 

In the case of Posey v. Krogh, 65 N. D. 490, 259 N. 
W., 757, the Court said: 

“Respondents claim that by extension such doc¬ 
trine is applicable to the case of a daughter, who, 
though having attained her majority, still lives 
with her father, and, if she purchases a car which 
she allows her father to use or the members of his 
family to use and while purchasing it for her own 
use primarily she gets it also for ‘the benefit of 
this family’, such car can be said to be a family 
car and subject to the doctrine stated. On cross- 
examination the defendant answered ‘Yes’ to the 
question: ‘And you were using this money (her 
salary as a teacher) for the purpose of purchas¬ 
ing this car for the benefit of this family and 
yourself?’ She testified that the members of the 
family could use it whenever they had any occa¬ 
sion and when she was not using it and it was per¬ 
fectly agreeable to her that the members of this 
family ‘could drive it for the purpose of taking 
their friends’. 
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“But the car involved here was not a car be¬ 
longing to the father, the head of the family. ; It 
is true the defendant, though no longer a minor, 
was living in the home of her father. She was a 
member of her father’s family, as was her 
brother. The brother was not a member of Jier 
family. She was not herself the head of her fam¬ 
ily. It is quite clear plaintiffs cannot recover on 
the theory of the ‘family car doctrine’.” 

| 

In the case of Rubenstein v. Williams, 61 Appekls, 
D. C., 266-267, this Court, referring to the Virginia de¬ 
cisions on the subject of the family purpose doctrine 
said: j 

I 

“Whether the distinction is more fanciful than 
real is not of importance, for it is obvious that |the 
most that can be deduced from the Virginia deci¬ 
sions on the subject of the family purpose doctrine 
is that it is applicable only in those cases in which 
it is shown that the automobile belonging to the 
head of the family was acquired for general family 
use and was indiscriminately so used, and in this 
aspect, under the facts shown in this case, the qoc- 
trine would not apply, for here the evidence wholly 
fails to show that the automobile being drived by 
the wife was bought or maintained for family pur¬ 
poses or was so used. Indeed, all that is shown is 
that on the particular day of the injury it was 
being driven by the wife with the permission of 
the husband solely for her own pleasure, this 
brings the case well within the doctrine of the 
Green-Smith Case, supra, in which under circum¬ 
stances more nearly approaching agency, liability 
was denied.” 

And in Williams v. Rubenstein, 63 Appeals, H. C. 
57, this Court held that to render the husband liable, 
under the family purpose doctrine, for his wife’s peg- 
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ligence in driving an automobile, the plaintiff must es¬ 
tablish that the husband furnished the automobile for 

familv use. 

* 

In this case the plaintiff utterly failed to establish 
the first and indispensable requirement, and the un¬ 
contradicted evidence established that the daughters 
bought and maintained the car for their own use in 
going to and from the University. Under the circum¬ 
stances it was the dutv of the lower Court to direct a 
verdict for the defendant, Lybrand P. Smith. 

CONCLUSION. 

In conclusion it is earnestly urged that the issues 
presented by this appeal should be determined in favor 
of the appellants and the judgments below should be 
reversed. 


Respectfully submitted, 

Henry I. QuiNX, 

William T. Hannan, 
Richard W. Galiher, 
Attorneys for Appellants , 
637 Woodward Building, 
733-15th St., N. W. 
Washington, D. C. 
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Court of the United States for the District of Columbia 
in each of the above cases, for the appellee, plaintiff 
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below, for damages for the wrongful death of Charlotte 
B. Pogue, deceased, resulting from the negligent op¬ 
eration of an automobile operated by the appellant, 
Damaris Smith, defendant below, and owned and 
maintained for the general family use bv her father, 
the appellant, Lybrand P. Smith, defendant below. 

INTRODUCTORY STATEMENT. 

On October 5,1934, at or about 8:00 o’clock, p. m., the 
decedent, Charlotte B. Pogue, was riding in an Essex 
automobile operated by her husband, Robert E. Pogue, 
also deceased, in a westerly direction on Harrison 
Street, Northwest, in the District of Columbia and 
across the intersection of 41st Street. Mrs. Pogue was 
sitting in the front seat of the car with her husband 
and after their car had crossed the center of the street 
and was in the northwest quadrant of the intersection 
they were struck by a Ford Sedan operated by the ap¬ 
pellant, Damaris Smith, (No. 6997) in which her sister 
was riding in the front seat with her. Both Mr. and 
Mrs. Pogue died as a result of the injuries sustained in 
the collision. (R. 48) Subsequently, four suits were 
filed in the District Court of the United States for the 
District of Columbia by Harold E. Doyle, the adminis¬ 
trator of the estate of each of the two decedents. (R. 
1, 6, 11, 15) The administrator filed suit on behalf 
of the estate of Charlotte B. Pogue against Lybrand 
P. Smith, the father of the operator of the Ford, 
Damaris Smith, and owner of the car. (R. 1) A suit 
was likewise filed by the administrator on behalf of the 
estate of Charlotte B. Pogue against Damaris Smith, 
as the operator of the Ford. (R. 6) Suit was likewise 
filed on behalf of the estate of Robert E. Pogue against 
the father, Lybrand P. Smith (R. 11) and against the 



operator of the car, his daughter, Damaris Smith. (R. 
15) ! 

All four cases were, without objection, consolidated 
for trial. (R. 5) | 

The issues raised by the pleadings in the two ca^es 
on behalf of Mrs. Pogue’s estate were: (1) whether the 
defendant, Damaris Smith, was negligent in the opera¬ 
tion of the Ford car, either causing or contributing to 
cause the death of Mrs. Pogue, and (2) whether her 
father, the defendant, Lybrand P. Smith, was liable for 
the negligence of his daughter under the family car 
doctrine, since he was the admitted owner of the <1ar, 
(R. 4) and maintained it for general family purposes. 
(R. 51, 52) No question of contributory negligence] on 
the part of Mrs. Pogue was raised either by the plead¬ 
ings or the evidence, the defendants ’ theory being that 
her death was caused by and “was the result entirely 
of the negligence of the operator of the car in which 
(she) plaintiff’s decedent was a passenger.” (R. 9,j 4) 

Upon proper instructions to the jury a verdict \yas 
returned in favor of each of the defendants in the two 
suits brought on behalf of the estate of the husbahd, 
Robert E. Pogue, deceased, and a verdict was returned 
in the amount of $5,000 in favor of the administratoir of 
the estate of Charlotte B. Pogue, deceased, the wife, in 
the action against the driver, Damaris Smith, and in ithe 
action against her father, Lybrand P. Smith. (R. 5,110, 
14, 18) 

Although the record contains a full Bill of Excep¬ 
tions, the references by the appellants, in their brief^ to 
the evidence is in a number of respects inaccurate &nd 
insufficient. The following more complete reference is 
made as more adequately covering the substantial ma¬ 
terial testimonv in the case. 

* 



STATEMENT OF CASE. 


The evidence tended to show that 41st Street, North¬ 
west in the District of Columbia, runs in a northerly 
and southerly direction and Harrison Street east and 

w 

west; Harrison Street and 41st Street are each 30 feet 
wide and they intersect at right angles; 127 feet north 
of the north curb of Harrison Street is the top of a hill 
graded 2 per cent down in a southerly direction; on the 
northeast corner of the intersection is a certain house 
described as the Haritos residence indicated on a plat 
produced in evidence, having a porch, terrace, trees, 
etc., the exact dimensions of which appear in the record; 
(R. 34) the southwest corner of the intersection was 
described on the plat showing in order, the curb, then 
a tree space 6 feet wide, then the sidewalk 6 feet wide 
and then a terrace 1.33 feet high and then a hedge on the 
top of the terrace 3 feet high and beyond the hedge, a 
certain lawn on which were located a number of trees; 
there is also a 44 stop’’ sign on the northeast corner of 
41st and Harrison Street, 21% feet east of the east 
curb line of 41st Street. (R. 33, 34) 

Mr. Pogue was the driver of the Essex car, which 
was a coach model, and Mrs. Pogue sat to his right 
in the front seat. They were proceeding is a westerly 
direction on Harrison Street and were crossing 41st 
Street at the time of the collision. According to an 
admission made bv Mr. Pogue, immediately after the 
collision, after he had been thrown out of his car, it ap¬ 
peared that he had failed to stop at a stop sign located 
21% feet east of the east curb of 41st Street on the 
north side of Harrison. The stop sign was a small 
one and was not easilv observable due to its condition. 
(R. 31) The defendant, Demaris Smith, operating the 
Ford, with her sister riding with her, was proceeding 
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south on 41st Street and likewise crossing the intersec¬ 
tion of Harrison Street. According to the testimony 
of the only eye witness in the case, who was standing 
on the southeast corner of the intersection waiting | for 
a north bound bus, (R. 54) she was attracted to !the 
collision bv the blowing of the horn on the defendants 7 
car, which after having been blown once blew several 
more times, which the witness estimated about three 
times. (R. 55) Being so attracted, witness turned and 
as she turned she saw the two cars come together in 
the intersection. The witness estimated that the cars 
were not very far apart when she turned and saw tljiem 
before they collided and apparently was unable td fix 
any definite distances between the two cars when jshe 
first saw them after she had turned. (R. 55-64) | In 
describing the noise made by the blowing of the horn 
the witness stated that the several soundings of the 
horn were not short quick ones but were enough to miake 
one turn around “and witness stated that when \yon 
hear somebody bloving just one horn you do not ^>ay 
any attention but if they keep on blowing then you 
think that maybe you ought to turn. 77 (R. 55, |56) 
When first interrogated as to the speed of the Fjord 
car coming south on 41st Street, the witness stated that 
she could not say that she observed the speed as they 
turned together so quickly and the only thought that 
she had was that they had struck each other. (R. !56) 
However, the witness did state several times that! the 
speed of the Ford coming south on 41st Street Jwas 
“very fast. 77 (R. 56) Again, the witness referred to 
the speed of the Ford as “speedily. 77 (R. 56) Upon 
objection to the last expression used by the witness on 
the ground that she had not shown her competence to 
testify as to speed the witness qualified herself (Rj 56, 


i 


o 


57) and further stated “I still say it was moving fast.” 
(R. 57) Witness definitely indicated that the speed of 
the Ford was in excess of twentv-five miles an hour. 

mt 

(R. 57, 63) When the two cars collided in the inter¬ 
section the Pogue car which was going west on Har¬ 
rison Street was turned completely around and 
knocked south on 41st Street coming to a standstill on 
the west side of 41st Street facing in a northerly di- 
rection approximately 30 to 45 feet south of the south 
curb of Harrison Street with its left rear wheel on 
the curb. (R. 27, 34, 36, 39, 42) The defendants’Ford 
continued in a southwesterly direction across the 
southwest curb of the sidewalk of the intersection and 
across an embankment through a hedge and onto the 
lawn of the Pasternak home and came to a standstill 
after striking a tree and uprooting it. (R. 28, 31, 33, 
35, 37, 39, 42, 44, 57) 

As a result of the collision both Mr. and Mrs. Pogue 
were thrown out of their car, Mrs. Pogue being found 
on the sidewalk south of the place where the car came 
to a standstill and Mr. Pogue out in the center of 41st 
Street opposite his car. (R. 58) This witness went 
over to Mr. Pogue and heard him say that he did not 
see the stop sign and she described the stop sign. (R. 

58) The testimony of this witness was not clear as 
to the exact distance between the two cars when they 
entered the intersection and her best approximation 
was that they were about the same distance apart in 
the middle of the street when she first observed them 
immediately prior to the collision. (R. 58) The wit¬ 
ness indicated on the diagram produced in court the 
relative position of the Ford and the Essex when she 
first saw them prior to the collision. (R. 60, 61) The 
witness was not clear as to the respective positions of 
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the cars when she first saw them (R. 61) but indicated 
on the diagram that if the Essex had been the safiie 
distance from the intersection that the defendants’ 0ar 
was, the latter would have gotten ahead of the Pogue 
car and no accident would have occurred. On furtljer 
cross-examination, in which it was sought to limit Ijhe 
witness to the position of the Ford as 10 feet north of 
the intersection when the Pogue car was that distance 
east of the intersection, the witness indicated an in- 

i 

disposition to definitely fix the distances, (R. 62) ex¬ 
cept to state that they were about an equal distance 
in the intersection when she first saw them. Witness 
was unable to testify as to what speed the Essex vtas 
moving. (R. 62) 

A number of photographs were taken by the Police 
Department showing the condition of the two auto¬ 
mobiles immediately after the impact and their posi¬ 
tion at the intersection. These were all received in 
evidence together with other photographs showing the 
condition of both cars. 

Officer Kasius of the Police Department, who As¬ 
sisted in the making of photographs and the taking of 
measurements fixed the position of the Pogue car as 
29 feet south of the south curb line of Harrison Street 
measured from that curb line to the front of the Pogue 
car which was then headed in a northerly direction. 
(R. 34) He fixed the position of the Ford as against 
a tree on the lawn of the property located on the south¬ 
west corner which measured 19% feet from the r^ar 
of the Ford to the southwest corner of the intersection 
in a straight diagonal lines. (R. 34, 35) The Ford 
after it had crossed the curb, sidewalk and gone ovef a 
terrace two feet high and a hedge came upon the laAm 
and ran into a tree. (R. 35) This witness, howevpr, 


i 

| 

j 

i 

i 
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was not clear as to whether or not the tree had been 
struck although several other witnesses observed the 

o 

size of the tree as being about one foot in circumfer¬ 
ence and that it was slightly uprooted and bent away 
from the side on which, it was struck by the Ford car. 
(R. 31, 33, 35, 37, 44.) 

Officer Brown of the Police Department also made 
measurements, he being the first officer to arrive at 
the scene, within a minute or two after he received a 
radio call in his car concerning the collision. (R. 39) 
He fixed the distance as 35 to 40 feet from the front of 
the Pogue car to the south curb of Harrison Street 
where the Pogue car was located on the west side of 
the street against the curb. (R. 39) The weather con¬ 
ditions were described as a heavy mist or light rain 
and the streets were wet. (R. 39) The officer described 
in detail the extent of the damage to the Pogue car in¬ 
dicating a severe impact to the car on its right side 
more in the center of the right side than on either the 
front or rear. (R. 39) The Ford was resting against 
a tree on the terrace on the southwest corner and it 
had its left front headlight broken. (R. 40) With re¬ 
spect to physical indications on the street itself as to 
the point of impact the witness placed the point of 
impact as being in the northwest quarter of the inter¬ 
section because of the accumulation of debris found 
by him slightly to the west side on 41st Street and 
slightly to the north of Harrison within the intersec¬ 
tion. (R. 40)' On cross-examination the witness was 
asked the direct question as to whether or not the im¬ 
pact of the two cars occurred on the west side of 41st 
Street, although on direct examination he was inter¬ 
rogated only with respect to the debris which he found, 
and the reply of the witness was “Yes, on the west 
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side of 41st Street.” (R. 41) Further fixing the point 
of accumulation of debris, on cross-examination, tfie 
witness stated that the concentration of debris wias 
about the water main cover which was subsequently 
fixed from actual measurements to be about 10 fbet 
east of the west curb line of 41st Street and about 2 
feet south of the north curb line of Harrison Street. 
(R. 43) A photograph was offered and received in 
evidence showing the position of the man hole co^er 
in the intersection. (R. 42) 

The.testimonv of four other witnesses was offered 

* 

and received, which witnesses were present near the 
intersection at the time of the accident but who did not 
actually see the collision. 

Mr. Harlan P. Sanborn was within one block of the 

i 

intersection at the time of the collision walking on t)ie 
north side of Harrison Street in an easterly direction 
towards 41st Street from 42nd and, although he did hot 
see the collision, saw a car flash across in front of the 
range of his vision in a southeasterly direction. He 
went to the intersection and saw the Pogue car on the 
west side of 41st Street headed in a northerly direction 
with its front headlights on, about 30 feet from the 
corner or 40 or 45 feet from the intersection. (R. 3|6) 
“The other car had gone through the hedge on the 
corner but he did not observe it very close.” (R. Sp) 
In describing the flash which the witness had testified 
to, he stated “that the flash of the car on the plot bn 
the southwest corner was a fast moving flash and went 
very quickly and the car stopped after it broke do^n 
the hedge which he observed; that the car had run into 
an evergreen tree as he recalled and was slightly up¬ 
rooted.” (R. 37) Mr. Sanborn saw neither of the cbrs 
before the collision and at the time of the collision She 
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was about 100 yards west of the intersection. He also 
testified as to a conversation which he had with Mr. 
Pogue while Mrs. Pogue was lying unconscious on the 
curb and after Mr. Pogue had been assisted by the wit¬ 
ness from the center of the street, in which Mr. Pogue 
stated that he had failed to stop at the stop sign and 
that he was late for an engagement at the Congressional 
Countrv Club and that it was his fault, and that al- 
though he was perfectly rational he was very remorse¬ 
ful and took on terribly when placed in the ambulance. 
(R. 38) 

The other three witnesses who were present at the 
scene were three residents of the house located on the 
northeast corner of the intersection. None of these 
saw the accident but each heard the noise made by the 
defendant’s Ford immediately before the collision, the 
application of brakes and heard the crash and immedi¬ 
ately went out to the scene. Mrs. Haritos had lived in 
the house for more than 15 years and was well ac¬ 
quainted with traffic at the intersection and, after de¬ 
scribing her exact position in the house and her ability 
to hear from that position, she stated that her atten¬ 
tion was first attracted to the collision bv the noise of a 

m 

car going by her house, (R. 23) which she positively 
fixed as going south on 41st Street. (R. 24, 26) With¬ 
out objection by the defendants, the witness stated that 
the collision occurred “ practically right after she 
heard the noise of the car; she was asked to describe 
the noise and she stated that it was a roaring sound 
and it was the noise of a motor she heard and said noise 
was very loud.” (R. 23) She heard the crash shortly 
after she heard the noise of the car as described and 
about five minutes later, after finishing her chores, 
went out to the intersection. She testified concerning 
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the position of the two decedents and the cars involved 
in the collision, all of which is cumulative of the testi¬ 
mony given by the other witnesses. With respect to 
the noise of the car which she had heard, she stated 
that during the time that she had lived in the house 
she had frequent occasion to observe the noise or p^irr 
of motors going south on 41st Street and when asl^ed 
to describe the character of the noise the witness stated 
that it was much louder than the noise made by other 
cars she had heard. (R. 25) No attempt was made 
by the witness to fix the speed of the car except to char¬ 
acterize the noise made by the motor of the car before 
the collision occurred. On cross-examination, Mrs. 
Haritos, in response to a question as to whether or pot 
she could positively, under oath, state that the automo¬ 
bile which made the noise which she heard was going 
west or south by her house, she replied “it was gojng 
south, absolutely. ’ 7 (R. 26) On further cross-expm- 

ination as to the noise made by other cars, although 
defendant objected to the question on direct examina¬ 
tion as to characterizing the noise of the car as com¬ 
pared with other noises, the witness replied that the 
noise was more than any other noise, that is, the rbar 
of the motor, although there was nothing unusual in a 
mechanical way, as though anything were knocking 
with the car, except that the witness just heard the 
roar. (R. 26) j 

Mr. Clarke, who also lived in the house on the north¬ 
east corner, was, at the time of the occurrence, sittjng 
in the dining room, which was indicated on the <Jia- 
gram, facing in a northerly direction and his attention 
was first attracted to the accident by the screeching of 
the brakes which were applied, from the noise which[ he 
heard, at a point north of the point where the witiless 
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was seated in the dining room, which he fixed as 35 to 
40 feet north of the north curb of Harrison Street. 
(R. 28) The first thing that attracted his attention to 
any moving vehicle on 41st Street was the roar of an 
approaching car, the noise of the car coming up rap¬ 
idly. (R. 27) No objection was interposed bv the de¬ 
fendant to this testimony by the witness. After the 
roar of the motor he heard the application of the 
brakes, which were applied slightly before they were 
abreast of where he was sitting and slightly north of 
the point where he was sitting in the dining room and 
then there w’as a loud crash. On cross-examination the 
witness vras again interrogated as to the point where 
the brakes were applied. (R. 28) The indications of 
the witness on the diagram as to where he was sitting 
showed that the distance from the sidewalk of 41st 
Street to the house in which he was, was 18 feet and he 
was sitting in the dining room which is on the west side 
of the house, and he was facing in a northerly direc¬ 
tion. 

When the crash occurred the witness ran out of the 
house and observed the position of the two vehicles in¬ 
volved, as heretofore described and more particularly 
set forth on pages 27 to 29 of the record, and particu¬ 
larly stated that the whole right side of the Essex car 
was caved in; he did not think that the front wheel on 
the right side was damaged but from there back it was 
all crushed. (R. 27) 

The witness William Nixon was likewise a resident 
of the house on the northeast corner and the son of Mrs. 
Haritos. He testified concerning the physical facts 
substantiallv the same as alreadv referred to and stated 
that his attention was attracted to the occurrence by 
the hum of the motor of the car which sounded like a 
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bunch of bees in a nest, as it was proceeding south on 
41st Street and by the application of the brakes. T|he 
witness stated that he was familiar with the sohnd 
made by a Ford V 8 and from the nature of the sopnd 
which the Ford V 8 motor operated by the defendant 
made, the witness characterized the noise as indicating 
that the motor was traveling at a high rate of spe^d. 
(R. 30, 32) 

The testimony of other witnesses was offered and re¬ 
ceived in evidence concerning the station in life, condi¬ 
tion of health and home life of the decedents, life ex¬ 
pectancy, and their dependents. (R. 46-49) Although 
the decedent, Mr. Pogue, had one artificial hand, ample 
testimony was offered and received tending to show }iis 
ability to operate a car notwithstanding that physical 
impairment. (R. 42-49) 

Mr. Dovle, the administrator of the estate of the de- 
cedents, was the employer of the decedent, Mr. Pogue, 
and testified concerning his exemplary home life with 
Mrs. Pogue and their child and concerning his earn¬ 
ings. Mr. Doyle likewise testified concerning the physi¬ 
cal damage to both cars and measurements made by 
him on the night of the collision at the intersection and 
amongst other things stated that there was quite an 
accumulation of debris from the collision in the north¬ 
west part of the intersection, indicating that to be the 
point of collision. (R. 43) The exact point of accumu¬ 
lation was fixed as approximately ten feet to the east 
of the west curb of 41st Street and two feet south of 
the north curb of Harrison Street. (R. 43) The entire 
physical examination of the Pogue automobile includ¬ 
ing the front bumper and the testimony of the other 
witnesses tended to indicate that the Pogue car ^as 
struck by the defendant’s Ford. (R. 44) 
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At the conclusion of the plaintiffs’ cases the defen¬ 
dant in each moved for a directed verdict which was 
overruled by the court. 

The onlv testimonv offered on behalf of the defen- 

dants was the testimonv of the defendant, Damaris 

•/ 

Smith (Shower), who testified that because of the con¬ 
cussion which she suffered in the accident that she re¬ 
members nothing about the occurrence nor does she re¬ 
member setting into the car at her home before the col- 
lision. (R. 49) Her sister, who accompanied her on 
the occasion of the accident, did not testify because she 
was in California. (R. 50) On the night of the colli¬ 
sion the defendant, Miss Smith, was going to a sorority 
party at American University which was supposed to 
start at 8:30, p. m. (R. 52) She had been to the Uni¬ 
versity earlier in the evening, about 7:00 o ’clock, and 
because of the weather, went home to have her dinner 
and to change her clothes. (R. 52) The defendant 
knew nothing further about how the accident occurred 
or when it occurred. 

With respect to the ownership of the car which she 
was driving, and apparently as the only evidence of¬ 
fered in connection with the action against Lybrand P. 
Smith, she stated that the automobile was purchased 
in her father’s name, that is the defendant, Lybrand 
P. Smith, and that she and her sister paid for it. (R. 
51) On cross-examination she stated that she and her 
father and mother each had licenses to operate cars 
and that they each drove this Ford. (R. 51) That the 
car was purchased on July 4, 1934, as a second-hand 
Ford V 8 Sedan, 1932 model. (R. 53) At the time of 
the purchase of the car she was 19 years of age. The 
car was often used for family shopping and was used 
by her for the purpose of going to school which was 
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about two miles from their home. She drove this bar 
with her father in it and her father has driven the oar 
on occasions for non-business purposes, since he would 
use another car, a roadster, for business and “they 
only used the Ford involved in the collision if the fam¬ 
ily went together.” (R. 51) 

i 

Q. “Your father used the one for business only, 
and this Ford more for the family use? 

A. “That is correct.” | 

Q. “It was used for family purposes? 

A. “Yes, it was.” (R. 51, 52) 

I 

i 

With respect to who purchased the car the defendant 
stated on recross examination that the father bought 
the car although “we gave him the money to buy the 
car for us.” (R. 52) 

On behalf of the defendants section 28 (b), article 
6 of the Motor and Traffic Regulations for the District 
of Columbia were received in evidence and a stipula¬ 
tion was entered into as to what a physician would ies- 
tify on behalf of the defendants as to the defendant’s 
lack of memory. (R. 53) 

At the conclusion of all the evidence the defendants 
moved for directed verdicts in the actions brought on 
behalf of Mr. Pogue on the ground that he was guilty 
of contributory negligence and likewise moved for di¬ 
rected verdicts in the two actions brought by the ad¬ 
ministrators for the death of Mrs. Pogue because a 
total lack of evidence of negligence on the part of the 
defendants. (R. 54) These motions were separately 
overruled by the court. 

i 

i 
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ISSUES INVOLVED. 

There are nine errors assigned by the defendants. 
(R. 18, 19) The first five are repetitious statements of 
one alleged error, that is that the court should have 
directed a verdict for each defendant. According to 
the record the motion for directed verdict at the con¬ 
clusion of the evidence was predicated solely on the de¬ 
fendants ’ claim that there was not sufficient evidence 
of negligence of the defendants, to take the case to the 
jury. These are all contained in defendants ’ requested 
instruction No. 1, which was denied. (R. 65) 

Of the remaining four errors assigned each deals 
with an exception noted to the admission of certain 
evidence. However, assignment of error No. 8 has ap¬ 
parently been abandoned by the defendants, in that on 
page 4 of their brief it is apparently intentionally 
omitted and is not commented upon in the body of the 
brief. (R. 19, 50) Assignment of Error No. 8 even if 
it is to be urged at the oral argument, is entirely with¬ 
out merit as seeking to admit in evidence statements 
made by the defendant Damaris Smith’s sister out of 
the presence of the appellee and, apparently, at some 
subsequent date after the collision which was correctly 
excluded by the court as hearsay. (R. 50) 

Of the three remaining errors assigned, No. 9, deal¬ 
ing with the testimony of the witness Beatrice Deeds, 
concerning her statement that the defendant’s car was 
4 ‘moving fast” when she first saw it, is not suggested 
in the body of the defendants’ brief and is covered by 
the answer made by the witness on page 57 of the rec¬ 
ord, where, after the witness had testified concerning 
her experience in the operation of automobiles and that 
she could fairly judge the speed, she was asked to de¬ 
scribe the manner in which the Ford was moving from 
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the time she saw it up until the time of the collision pnd 
she replied “Well, I still say it was moving fast.” (R. 
57) Counsel for the defendants moved to strike |out 
this answer to the questions, which motion was over¬ 
ruled and an exception allowed. This is, apparently, 
the basis for error No. 9 assigned, which, it is sub¬ 
mitted, is entirely without merit and is properly pot 
commented upon in the defendants’ brief. 

The two remaining errors assigned, No. 6 and No. 7, 
deal with the testimony of the witness Mrs. Haritos, 
describing the character of the noise made by the Fprd 
and the testimony of the witness Nixon, who likewise 
described the noise made by the Ford. These last two 
errors assigned are the only two commented upon in 
the appellants’ brief, apart from their argument upon 
the first five, dealing with the overruling of their i|no- 
tions for directed verdicts. 

ARGUMENT. I 

i 

i. I 

The trial court did not commit error in submitting 
the cases to the jury. (Assignment of Errors No!. 1 

to 5) ! 

I 

No claim was made in the trial court by the defen¬ 
dants that the court improperly instructed the jpry 
on the issue of negligence. On the contrary, the 
prayers submitted by the plaintiff and read to fhe 
jury (R. 71-74) were consented to by the defendants. 
The only objection made to the prayers granted j on 
behalf of the plaintiff were to plaintiff’s prayer No. 
12 dealing with the family car doctrine and to No.! 13 
dealing with the weight to be given to physical facts. 
(R. 65, 66) No error is assigned as to prayer No. |13. 
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(R. 19) The issues as to negligence were, whether 
the operator of the Ford propelled the same under rea¬ 
sonable and proper control (plaintiff’s prayer No. 1, R. 
71); whether the Ford was operated at an excessive 
rate of speed (plaintiff’s prayer No. 2, R. 72); and 
whether the defendant operator of the Ford violated 
the traffic regulation requiring a motor vehicle to slow 
down in approaching an intersection and to keep the 
car under such control as to avoid colliding with pe¬ 
destrians or vehicles, (plaintiff’s prayer No. 3, R. 72) 
No objection was made by the defendants to the sub¬ 
mission of these issues to the jury pursuant to these 
prayers. Although a general motion for a directed 
verdict was made at the close of the evidence charging 
that there was not sufficient evidence of negligence to 
submit the case to the jury, it is submitted that, on 
the particular issues of negligence as to which the 
court instructed the jury any claim of insufficiency of 
such evidence was waived by the failure of the defen¬ 
dants to note an objection and exception to the grant¬ 
ing of the prayers involving those issues. The court 
did grant defendants’ requests for instructions Nos. 
2 and 3, (R. 75, 76) instructing the jury that they must 
find the negligence in one or more of the respects 
charged by the plaintiffs to be established by a fair 
preponderance of the evidence before a verdict could 
be returned for the plaintiffs. 

Steven v. Saunders, 34 App. D. C. 321, 333. 

A. As to issue of negligence. 

It is believed unnecessary to restate the evidence 
tending to establish the negligence in the respects sub¬ 
mitted to the jury. The testimony of the witness Deeds 
alone was sufficient to show that the Ford was pro- 
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ceeding at a fast rate of speed, at least, in excesi of 
twenty-five miles per hour. In view of the weather 
conditions prevalent at the time as to which the tes¬ 
timony is clear, that the streets were wet and it \vas 
either drizzling or misty, the speed of the car as in¬ 
dicated by the testimony of the witness Deeds a^one 
was sufficient to support the verdict. But, in addi¬ 
tion to her testimony, the evidence tended to stow 
that the brakes on the Ford car were applied niore 
than 35 or 40 feet north of the intersection. (R.j 27, 
28) The application of the brakes at that point* as 
to which testimony there was no objection but as to 
which there was cross-examination (R. 28), is indic¬ 
ative of a car going at a fast rate of speed wljich, 
after the application of brakes, continued rapidly for 
more than 35 or 40 feet and collided with another tear, 
striking: the other car with such force as to knock the 
other car the distance shown by the evidence and the 
striking vehicle continued in the course which it tra¬ 
versed, as shown by the testimony. It is believed 
that the physical facts in this case speak louder 1|han 
any oral testimony that might have been given. Castle 
v. Bullard, 23 How. 172, 16 L. Ed. 424. The applica¬ 
tion of the brakes immediately followed several! re¬ 
peated soundings of the horn on the Ford as it pro¬ 
ceeded south on 41st Street. The car continued after 
the application of the brakes for the distance stated 
and it struck the Essex, there being no claim thaf the 
Pogue car struck the Ford, and, after striking the 
Pogue car, the Ford went across the entire intersec¬ 
tion over the curb and over the sidewalk, then over a 
terrace about two feet high, through a hedge three 
feet high and then onto a lawn and continued unlfil it 
ran into a tree of fair size causing the same to be bent 
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over and uprooted. The physical damage done to the 
Pogue ear also bespeaks a very violent blow from an 
object proceeding in a southerly direction, since the 
substantial part of the blow was in the center of the 
right hand side of the Essex car and not on its front 
and was sufficient to cause it to completely turn 
around and be knocked approximately 30 to 45 feet 
south on 41st Street, although the Essex was proceed¬ 
ing west on Harrison Street. As to speed, the wit¬ 
ness Deeds characterized the speed of the car as 
“fast” and “speedily.” (R. 56) Significance to her 
statement is given when she later stated that when 
she 2 ,‘oes 25 miles an hour it seems much slower than 
35 and that she usually drives about 35. (R. 57) The 

witness again, on page 57 of the record, stated that 
the Ford was “moving fast.” In connection with the 
first mentioned statement made by the witness on page 
57 of the record, it is significant to refer to the an¬ 
swer made by her on page 63 of the record, “Well, 25 
is not very fast, and if they had been coming that fast 
I do not think tliev would have suddenly.” * * * 
Counsel for defendants sought to cross-examine the 
witness Deeds so as to limit her statement of the 
speed of the Ford car to 25 miles an hour, inquiring 
as to whether or not she had ever made a statement 
to a police officer that that was the speed at which 
the car was going and the record abundantly tends to 
indicate that no such statement was ever made by the 
witness. (R. 63, 64) It is believed that the evidence 
with respect to the nature of the damage done to the 
Ford car, the nature of the damage done to the Essex 
car, the directions in which they were proceeding, the 
direction in which they went after the impact, the dis¬ 
tances which they went after the impact, the damage 
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done by the Ford to the tree on the lawn of the sotith- 
west corner, the fact that both occupants of the Eisex 
were thrown clear of the car when it came to a stand¬ 
still, in the light of the testimony of the witness Deeds, 
was, in and of itself, sufficient evidence to establish the 
negligent speed of the operator of the Ford. This jtes- 
timony also gives weight to the testimony given! by 
the witness Mrs. Haritos in her positive statement as 
to the direction in which the Ford was proceeding 
when she testified as to the noise made by its motor, 
since the only eye witness in the case confirmed her 
testimony in that respect. Apart from the testimony 
of the witnesses Mrs. Haritos and Mr. Clark and Mr. 
Nixon, with respect to the noise made by the Fjord 
prior to the impact, it is the plaintiff’s submission that 
not only was the evidence subject to inferences of ex¬ 
cessive speed on the part of the operator of the Ford 
but directly tended to establish such speed, particularly 
in the absence of anv contradictors evidence which 
might have been offered on the part of the defendants. 

With respect to the testimony of the three persons 
in the house on the northeast corner, it is significant 
that the noise of the motor made by the Ford gqing 
south on 41st Street was sufficient to attract their at¬ 
tention and was a very loud noise. No objection was 
made to this testimony given by Mr. Clark, although 
objection was interposed to the testimony in this re¬ 
spect given by Mrs. Haritos and Mr. Nixon which ob¬ 
jections will be dealt with in point No. 2 of the argu¬ 
ment hereinafter presented. 

As to the question of reasonable and proper control 
covered by plaintiff’s prayer No. 1 and the duty im¬ 
posed upon the operator of a car approaching an inter¬ 
section, as covered by plaintiff’s prayer No. 3, (R. 71, 
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72) it is submitted that, under the evidence in the case, 
those acts of negligence were particularly interwoven 
with the question of excessive speed. Operating the 
car south on 41st Street with repeated soundings of 
the horn at such a fast speed as shown by the evidence 
hereinabove presented, with no attempt to slow down 
the speed other than the sudden application of the 
brakes at the point indicated, causing a loud screech¬ 
ing, is indicative of a failure to keep the car under rea¬ 
sonable and proper control, particularly in view of the 
weather conditions then prevailing, both under the 
common law dtity covered by plaintiff’s prayer No. 1 
and the duty imposed by the regulations in that regard, 
covered by plaintiff’s prayer No. 3. 

In connection with the right to recover on behalf of 
the estate of Mr. Pogue, there was admitted in evi¬ 
dence on behalf of the defendants the traffic regula¬ 
tions with respect to right of way which were read in 
evidence (R. 53) and were properly commented upon, 
without objection or exception, by the court (R. 71) 
although the issue was properly submitted to the jury 
as to who had the right of way under the regulations. 
Nevertheless, the evidence was ample insofar as the 
right of the estate of Mrs. Pogue to recover to show 
negligence as charged on the part of the defendant, 
Damaris Smith, as already stated, in addition to the 
testimony with respect to the accumulation of debris 
indicating the point of impact in the intersection, which 
evidence was admitted in evidence without objection on 
the part of the defendants. (R. 39, 40, 41, 43.) Under 
the law, as agreed to by both sides, plaintiff’s prayer 
No. 7, (R. 73) the right of recovery for the estate of 
Mrs. Pogue was on a different footing from that on 
behalf of the estate of Mr. Pogue. 
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In view of the testimony and the physical facts as 
shown by the evidence, without even the necessity of 
giving to the plaintiff the benefit of all inferences 
reasonably deducible therefrom, it being the position 
of the plaintiff that the testimony tended directly, with¬ 
out inference, to establish the negligence on the part 
of the operator of the Ford, there was ample evidence 
to justify submission to the jury. It is the well estab¬ 
lished rule that whether the evidence presents an i^sue 
of fact or an issue of law depends on whether or| not 
reasonable men might draw different conclusions from 
the testimony. As stated by the Supreme Court of the 
United States in the leading case of Grand Trunk Rail- 
way Co. v. Ives, 144 U. S. 408, 36 L. Ed. 485; 

l 

! 

“When a given state of facts is such that reason¬ 
able men may fairly differ upon the question ds to 
whether there was negligence or not, the deterinin- 
ation of the matter is for the jury. It is jmly 
where the facts are such that all reasonable men 
must draw the same conclusion from them, that the 
question of negligence is ever considered as oqe of 
law for the court.” 

Railway Co. v. Powers, 149 U. S. 43, 37 L. Ed. 

642. ' | 

Gardner v. Michigan Cen. R. R. Co ., 159 U. S. 

. 349, 37 L. ed. 1107. 

McDermott v. Severe, 202 U. S. 600, 50 L. ed. 

1162. 

Gunning v. Cooley , 281 U. S. 90, 74 L. ed. 720. 

Best v. D. C., 29i U. S. 411, 78 L. ed. 882. 

Southern Ry . Co. v. Walters, 47 F. (2d) 7. 

It has been many times held by this court that a bao- 
tion for a directed verdict admits every fact in evidence 
tending to sustain it and every inference reasonably 
deducible therefrom, and that the motion can be 
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granted only when but one reasonable view can be 
taken of the evidence and the conclusions therefrom, 
and that view is utterly opposed to the plaintiff’s right 
to recover. 

Gloria v. TTu.s//. So. Ry. Co ., 30 App. D. C. 559. 

Balt. etc. R. R. Co. v. Landrigan. 20 App. D. C. 
166. 

W. R. E. v. Buscher, 54 App. D. C. 353. 

Dove Co. v. Cook. 59 App. D. C. 61. 

The only motion for directed verdict raised on this 
appeal, which ban be considered is that motion made 
at the conclusion of all the evidence. Although assign¬ 
ment of errors Xos. 1 and 2 deal with the overruling of 
the motion for directed verdict at the conclusion of the 
plaintiffs’ cases, nevertheless, such motion was waived 
by the introduction of evidence on the part of the de¬ 
fendants in their behalf. 

McCave <£ Steen Co. v. Wilson, 209 U. S. 275, 52 
L. ed. 788. 

Washington Utilities Co. v. Wadley, 44 App. D. 
C. 176. 

Murray v. U. S.. 53 App. D. C. 119. 

Moses and Son v. Lockwood, 54 App. D. C. 115. 

Picard v. Smith, 59 App. D. C. 291. 

It is submitted that the evidence with respect to the 
negligence of the operator of the Ford is uncontra¬ 
dicted in this case. 

As stated by this court in Walsh v. Rosenberg, 65 
App. D. C. 157, 158: 

‘‘Five grounds of error were argued. As to No. 
1—the refusal to direct a verdict for defendant— 
it is enough to say that there was uncontradicted 
evidence of the negligent operation of the auto- 








mobile; there was positive evidence that the auto¬ 
mobile which struck appellee was owned by appel¬ 
lant; and there was positive evidence to identify 
appellant as driver of the automobile at the time 
of the injury. This was sufficient to take the dase 
to the jury.” 


In view of the evidence with respect to w’here the jim¬ 
pact took place writhin the intersection, it appears 
reasonably capable of inference that the Pogue auto¬ 
mobile was entering the intersection w’hen the Ford 
was some distance north of the intersection sounding 
its horn, and that wdien the Ford came to a point more 
than 35 to 40 feet north of the intersection it applied 
its brakes but proceeded so fast that it w-as not abld to 
stop notwithstanding who may have had the righj of 
w r ay, insofar as the right to recover on behalf of the 
estate of Mrs. Pogue is concerned. Nevertheless, eyen 
if both cars came into the intersection at the same t^me 
the operator of the Ford reasonably knew’ about it, in 
view of her repeated sounding of the horn and eyen 
though the operator of the Essex, Mr. Pogue, may have 
been contributorily negligent as the jury found him to 
be, in not stopping at the stop sign, nevertheless, had 
the Ford been going at a moderate speed the accident 
could have been avoided. In this connection it is j ap¬ 
propriate to refer to the statement made by this cpurt 
in Goodyear Service v. Pretzfelder, 65 App. D. C. S89, 
393: 


“We think that this testimony is sufficient to 
sustain the verdict for the plaintiff upon | the 
ground that the truck wras being driven at an ex¬ 
cessive rate of speed without due care and that this 
wras the real cause of the accident. Had the driver 
been operating the truck writh due care at a reason¬ 
able and lawfful rate of speed, he would have been 
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able to avoid colliding with the plaintiff, notwith¬ 
standing the fact that she had started across the 
street at a point some distance from the prescribed 
street crossing. 

We, therefore, do not sustain the contention of 
appellant that the court should have directed a 
verdict for the defendant at the close of the evi¬ 
dence. ’ 7 

Upon consideration of all the evidence, including the 
physical facts and circumstances of the case, it is re¬ 
spectfully submitted that the court correctly refused to 
invade the province of the jury and under agreed in¬ 
structions properly submitted the issues to the jury for 
their determination. 

B. As to family purpose doctrine in the case against 
Lybrand P. Smith, No. 6996. 

The only additional question presented in case No. 
6996, against Lybrand P. Smith, the father, is his re¬ 
sponsibility for the negligence of his daughter, Dama- 
ris Smith. The judgment against the daughter in No. 
6997 is separate and independent of the judgment ob¬ 
tained against the father. Whether or not the judg¬ 
ment against the defendant, Lybrand P. Smith, is dis¬ 
turbed, no effect can be had thereby on the judgment in 
No. 6997. However, if the judgment against the 
daughter fails then the judgment against the father 
must necessarily fail. 

The court granted plaintiff’s prayer No. 12 which 
submitted to the jury the question of determining 
whether or not the defendant, Lybrand P. Smith, pro¬ 
vided the car for the use of his family at their con¬ 
venience and if the jury found that he did, under all the 
evidence in the case, then, he would be chargeable with 
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the responsibility for the operation of the car by jhis 
daughter. (R. 65, 66) This instruction is entirely in 
accord with the principle of the family purpose doc¬ 
trine as announced by a majority of the states. 

It has been the practice and rule in the District: of 
Columbia to apply the family purpose doctrine to cases 
of this character. 

Moody v. Stephens , 55 W. L. R. 100 (opinion! by 
Mr. Justice Siddons). 

The rule is well recognized and is supported by soiknd 
reason and public policy. 

Denison v. McNorton, 228 F. 401. j 

Turoff v. Burcli, 60 App. D. C. 221. 

See Annotations: 64 A. L. R. 844. j 

88 A. L. R, 601. 

100 A. L. R. 1021. i 

j 

• The liability in such cases is based upon the doctrine 
of agency and not upon family relationship. (See dis¬ 
senting opinion of Mr. Justice Robb in Turoff v. Butch, 
supra.) In Turoff v. Burch, this court, it is believed, 
approved the doctrine, although not expressly, but j re¬ 
fused to hold the head of the family liable in that qase 
for the negligent operation of the car by one, not a 
member of the family, who was permitted to drive |the 
car by a member of the family. This decision, to no 
extent indicates any indisposition to the doctrine by 
this court, but is entirely in accord with the doctrine as 
applied by the court below. 

In Rubenstein v. Williams, 61 App. D. C. 266, this 
court expressly limited its decision to the application 
of the local law of Virginia, the lex loci, in refusing to 
apply the doctrine. Nothing in the case can be iised 


l 

i 
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as the basis for denying the application of the doctrine 
to causes of action arising in the District of Columbia. 

In the second appeal of that case, Williams v. Ruben- 

stein, 63 App. D. C. 57, this court refused to apply the 

doctrine because of the total lack of evidence that the 

car was maintained for the use of the family. This 

* 

court there limited the significance of its prior decision 
on the doctrine as applied in Virginia to the actual de¬ 
cisions thereon by the highest court of the State of 
Virginia and not necessarily to the manner in which 
this court construed the Virginia cases in its earlier 
decision. 

Insofar as the second appeal in the Rubenstein case 
may tend to hold that evidence of provision of the car 
for family purposes is a prerequisite to the application 
cf the doctrine, it is respectfully submitted that, an 
ample showing in that regard is disclosed by the testi¬ 
mony of the defendant, Damaris Smith, the daughter, 
on cross examination. (R. 51) Who paid for the car 
is of no consequence nor does the existence of possible 
equitable ownership in the daughter appear to be of 
any consequence in the application of the doctrine. 
The important fact is, who provided and who main¬ 
tained the car. It was definitely provided by the 
father, Lybrand P. Smith, and titled in his name. (R. 
51) It was used for family purposes and when the 
family went together, since this was a five passenger 
ear and the father’s business car was only a two pas¬ 
senger Nash roadster. (R. 51, 52) Presumably, in 
such use, the expense incident thereto was borne by 
the head of the family. The daughter was a minor and 
had no earnings but was a college student. (R. 52) 
She lived two miles from American University which 
she attended and required, in connection with her edu- 
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cation as a minor, some means of transportation wl^ich 
was provided for her by her father. 

An opportunity for fraud would be clearly opened 
up by making a pure issue of law out of an interested 
party’s statement concerning whose money paid for a 
car when it is otherwise registered in the name of |the 
head of the family and in all other respects designed 
for and used for family purposes. 

Apart from the defendants’ reference to the Rubbn- 
stein cases, the only ease cited in their brief is that of 
Posey v. Krogh, 65 N. D. 490, 259 N. W. 757, where the 
head of the family was sought to be charged with lia¬ 
bility under the doctrine for the negligence of his son, 
driving a car bought, owned, maintained and titledj in 
the name of an adult daughter who was a school 
teacher and used the car for her own purposes, but vdio 
would occasionally permit any member of the famjily 
to borrow it. In view of these facts the case is cleanly 
distinguishable in each of the doctrine’s material ele¬ 
ments from the case at bar. 

See: Hanson v. Filer, 2 Pac. 2d 719 (Wash., 193i) 
TIewitt v. Fleming , 173 S. W. 808 (S. C., 19$4) 

i 

If the doctrine would otherwise be applicable to a 
given state of facts, it seems immaterial who actually 
paid for the car if it is provided and maintained for 
family purposes. A car might be in the possession of 
the head of a family as a pure bailee, without dny 
property interest therein, legally or equitably, yet, if 
he so provides the car and maintains it for the general 
use of members of his family for family purposes, lia¬ 
bility would attach to him under the doctrine, irrespec¬ 
tive of the actual ownership of the car. Registration 
of the car in his name, without explanation, is tanta¬ 
mount to providing the car. 
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C. As to agency. 

Apart from the proper application of the family pur¬ 
pose doctrine in this case the testimony of the defen¬ 
dant, Damaris Smith, was that she used the car for the 
purpose of going to school and was so using it in con¬ 
nection with school activities at the time of the acci¬ 
dent ; the car was bought by the father, at least, under 
the testimony, for the daughter’s use, as a minor in 
going to and from school. In this respect an actual 
agency was shown by the daughter’s own testimony 
within the rule laid down by this court in Hardy v. 
Smith, 63 App. D. C. 44, where it was said: 

‘‘The evidence that the ownership of the car was 
in the defendant was overwhelming. It is not de¬ 
nied that the minor son was using the car with the 
father’s knowledge and consent in driving to 
school. In our view the court erred in reaching 
the legal conclusion from this evidence that ‘there 
was no relation of agency or master and servant.’ 
That the son at the time of the accident was acting 
within the scope of the authority conferred upon 
him by the father is plain. The legal effect was 
the establishment of the relationship of agency. 
Smith v. Jordan, 211 Mass. 269, 97 N. E. 761; Den¬ 
ison v. McNorton (C. C. A.) 228 F. 401; see, also, 
Young v. Masci, 289 U. S'. 253, 53 S. Ct. 599, 77 L. 
ed. 1158.” 

Although in the case at bar the daughter testified 
that she gave the money to her father and the latter 
bought the car—tending to indicate that the car might 
not be the property of the father since the purchase 
was made with his daughter’s funds—nevertheless, 
her testimony also showed that she was a minor and 
the car was bought by the father in his name and was 
registered in his name. This testimony was sufficient 
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in and of itself to raise a presumption that the ca| ac¬ 
tually belonged to the father. 

Walsh v. Rosenberg, 65 App. D. C. 157 
Curry v. Stevenson, 58 App. D. C. 162 

This presumption was sufficient to presume thb ex¬ 
istence of agency at the time of the accident until over¬ 
come by substantial uncontradicted evidence, Which 
the defendant’s testimony failed to establish. 

Her testimony could, at most, be taken in rebuttal 
of that presumption to be considered by the jury. That 
this point was argued to the jury does not appear in 
the record, yet, it is reasonable to assume fron^ the 
charge to the jury that the question was properly pre¬ 
sented. The defendant, Lybrand P. Smith, requested 
no further instructions in this connection. 

I 

i 

n. 

i 

As to the admission of evidence (Assignment of Er¬ 
rors No. 6 and 7) 

i 

The exception noted with respect to a statement 
made by the witness Mrs. Haritos appears on jpage 
24 of the record. The witness was standing in her 
kitchen at the time of the collision and heard the noise 
made by the motor of the Ford proceeding south on 
41st Street. On direct examination “she was asked 
to describe the noise and she stated that it was a roaring 
sound and it was the noise of a motor she heard^ and 
said noise was very loud.” (R. 23) This statement 
was given by the witness without any objection bv the 
defendants. Witness was asked to more clearly state 
the extent of the noise which she heard, in view of the 
fact that the witness had already indicated on the dia- 
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gram that the point where she was in her home was 
bv the kitchen stove, which was indicated on the dia- 
gram as being against the easternmost wall of the 
house and, therefore, that part of the house most far 
removed from the street. Objection was interposed to 
the question, (R. 24) on the ground that it was not 
shown that the witness was in the same position in 
her house on 'other occasions when she heard other 
noises and that it would be of no probative value to tell 
the jury the loudness of the noise as compared with 
previous noises heard by her made by cars going south 
on 41st Street. (R. 24) Xo objection was made on 
the ground that there was any possibility of prejudice. 
The witness did not answer the question as asked, after 
the exception was noted and, upon the restatement of 
the question, she was cautioned by counsel for the de¬ 
fendants to state the difference with reference to the 
noise and not some conclusion she had formed in her 
mind. (R. 25) Upon restatement of the question the 
witness stated that the noise was different from other 
noises made by automobiles which she had observed 
and with respect to the intensity of the noise stated 
that it was “much louder, of course.” (R. 25) As¬ 
suming that the defendants moved to strike out this 
answer or otherwise might have availed themselves 
of an objection and exception to the answer, it is sub¬ 
mitted that the question and answer were entirely 
proper. There was positive identification that the 
noise was from the car going south on 41st Street. (R. 
26) Further, the witness was cross-examined at length 
by counsel for the defendants with respect to the nature 
of the noise which she heard. (R. 25, 26) No ques¬ 
tion was asked of the witness with respect to the speed 
of the car. On cross-examination she was asked 
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whether or not there was anything else besides the 
motor that attracted her attention and she replied that 
that was all (R. 26), and then, with respect to the com¬ 
parison of the noise made by the Ford, as described 
bv the witness, counsel for the defendants, on croiss- 
examination, asked the following questions: 

I 

“Q. You have noticed that tires going over wet 
pavements make more noise than on dry, have you 
not. 

A. Yes, but the noise was more than any other 
noise. 

Q. That is, the roar of the motor ? 

A. Yes. I 

Q. You say the roar of the motor? 

A. Yes. I 

Q. You say the roar of the motor was not any¬ 
thing unusual in a mechanical way as though any¬ 
thing was knocking? 

A. No. | 

Q. You just heard the roar? 

A. Yes.” (R, 26) 


If there is any basis for claim of prejudice by the 

attempt to make a comparison of noises in order to 

! 

indicate the intensity of the noise, it is submitted that 
such testimony was substantially brought out on the 
defendants’ own cross-examination. The physical lo¬ 
cation of the house, in view of the position in which tihe 
witness was located at the time against the east wall, 
the absence of houses to the east of her home, her lolng 
experience in living at the home and her positive 
knowledge of the direction in which the car was pro¬ 
ceeding were sufficient confirming circumstances to 
permit her to testify with respect to the noise. Thbre 
was no question raised as to the witness’ identification 
of the noise as coming from the proper car. The o^dy 
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grounds stated for the objection by the defendants 
were that she was not in the same position in the house 
and that it would not help the jury to know what the 
noise sounded like. As to the first reason assigned 
bv the defendants, it is clear that if the witness was in 
a part of her house most far removed from the street 
and the noise sounded to her much louder than other 
noises she had heard, it would not be of any conse¬ 
quence to show that she had heard loud noises at 
points in the house closer to the street. Had she been 
on this occasion at a point closer to the street there 
might be some ground for argument on this score. As 
to the second ground of the objection, that it would be 
of no probative value to the jury to tell them the dif¬ 
ference between the noise not claiming that it would 
result in any prejudice to the defendants, it is difficult 
to see how such ground is a proper legal objection to 
the admission of legally competent testimony. 

Counsel for defendants suggest in their brief at 
page 16 that the court take judicial notice of the fact 
that a car passing on a wet slippery road makes an 
entirely different noise and more noise than one pass¬ 
ing upon a dry roadway. This may or may not be so, 
and irrespective as to whether or not it may be a 
proper subject for judicial notice, nevertheless, the 
fact was sought to be established from the witness, 
Mrs. Haritos, on cross-examination, and she answered 
the question in the affirmative adding thereto, “but 
the noise was more than any other noise.” (R. 26) 

It is submitted that the claim of prejudice is an after¬ 
thought. Not only was such a ground of objection not 
stated at the time the objection was made but the very 
point objected to was inquired into with particularity 






and accentuation by defendants’ own cross-examiija- 
tion. 

No objection was made by the defendants to the tes¬ 
timony of the witness Clarke as to the noise which She 
heard while he sat in the dining room of the Haritjos 
residence. (R. 27) Mr. Clarke stated that the first 
thing “that attracted his attention to any moving ve¬ 
hicle on 41st Street was the roar of an approachihg 
car, the noise of this car coming up rapidly, that i is 
what attracted his attention.” (R. 27) The testimony 
of Mr. Clarke having been received without any objec¬ 
tion the testimony with respect to the noise described 
by Mrs. Haritos is purely cumulative as is the testi¬ 
mony of her son, William Nixon. It is undisputed tliat 

thev all heard the same noise at the same time. 

* 

William Nixon testified without objection that while 
he sat in his home his attention was attracted by the 
hum of the motor of the car, which he identified ad a 
Ford VS motor, which sounded to the witness likej a 
bunch of bees in a nest. (R. 29, 30) Witness was in¬ 
terrogated as to whether or not he was familiar with 
the sound made by a Ford V8 motor and he replied |in 
the affirmative. (R. 30) When asked to characterize 
the noise which he heard which he had described ad a 
hum made by a Ford V8 motor, as to whether or hot 
the hum was such as would come from such a motor 
going slow, ordinary or fast, the witness replied that 
the noise indicated that the motor was traveling fast. 
Counsel for defendants objected to this answer wliiph 
objection was overruled and an exception allowed, the 
court stating that the testimony of the witness w^s 
purely in description of the noise in that he limited his 
answer to what he heard characterizing the noise and 
not the speed of the car itself. (R. 30) Mr. Nixon 
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was likewise subjected to cross-examination with re- 
sj)ect to the noise which he heard and, after fixing his 
position in the house stated “that he heard the noise 
of a car approaching and could tell it came up 41st 
Street, that is the Ford; that he heard the noise of a 
motor but he does not quite remember whether the car 
had passed where he was sitting when he heard the 
brakes squeak but the squeaking of the brakes and the 
crash were almost simultaneous.” (R. 32) The rul¬ 

ing of the court with respect to the admission of the 
answer of Mr. Nixon, in the presence of the jury, 
limited his answer to a description of the sound which 
he heard. It was not sought per se to establish the 
speed of the car by his statement. 

The general rule of law, with respect to the admis¬ 
sion of testimony as to noises heard by persons not see¬ 
ing the vehicles making the noises, is that such testi- 
monv is admissible where there is other evidence of 
identity and other evidence as to negligence in the case. 
Such evidence as to noise is probative evidence for a 
jury to consider although not conclusive. Such evi¬ 
dence may not be the sole testimony to show speed but 
where other evidence is present in the case such evi¬ 
dence is properly admissible and is not rendered in¬ 
competent because of a different sense of perception 
and does not constitute prejudicial or reversible error. 

Kuhn v. Stephenson, 87 Ind. App. 157, 161 N. 
E. 384 

VanHorn v. Burlington, etc., Ry. Co., 59 Iowa 
33, 12 N. W. 752 

Nesbit v. Crosby, 51 A. 550 (Conn) 

Missouri P. R. R. Co. v. Hildebrand, 52 Kan. 284, 
34 P. 738 

Hamilton v. DeCamp, 244 P. 1057 (Kan) 

Bennett v. Cen. Cal. Trac. Co. 115 Cal. App. 1 
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N. Y. Transportation Co . v. Gar side, 157 F. 521 

See also: Annotation, 92 A. L. R. 475. 

In the case of Kulm v. Stephenson, supra, the follow¬ 
ing is stated: 

“It appears from the evidence that, a short time 
before the accident, Riley with his automobile en¬ 
tered upon the highway at a point about one mile 
south of the place where the accident occurred. 
The speed at which Riley was driving at the time 
and place of the accident was variously estimated 
by the witnesses. One witness for appellee testi¬ 
fied that he was present when Riley entered uppn 
the high wav and saw the car start north toward 
the scene of the accident; that it being night time, 
witness was able to see the car only a short dis¬ 
tance up the road, but he listened to the motor 
until the car had traveled a quarter of a mile. Wit¬ 
ness was then permitted to testify that in his opin¬ 
ion ‘from the sound of the motor,’ the car was 
going at that time at the rate of 45 miles an lioiir. 
The objection interposed to the question at tjhe 
time it was propounded was that the mere sound 
of the motor was an insufficient basis for an opin¬ 
ion as to the speed ot which the automobile was 
going, and that objection is the only one presented 
to this court by appellant in his brief. It appears 
that, before the question was propounded, the wit¬ 
ness had testified that he had 12 years experience 
as a automobile mechanic, and that from his experi¬ 
ence he could determine something in the neighbor¬ 
hood of the speed of an automobile of that make jby 
listening to the sound of the engine traveling oh a 
public highway. It has frequently been held that 
the admissibility of testimony based upon the 
sound, of a locomotive is admissible on the issue\ of 
the speed of a moving railroad train. The question 
was before the Supreme Court of Iowa in the case 
of Van Horn v. B. C. R. & N. R. Co., 59 Iowa 33,jl2 
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X. W. 752, and the court in its opinion used the 
following language: ‘The evidence, we think, ivas 
not inadmissible. Such evidence we think, could 
not, under all circumstances, be deemed wholly un¬ 
reliable. What weight the evidence in question was 
entitled to, under the circumstances shown, it was 
for the jury to decide.’ To the same effect see Mis¬ 
souri etc R. Co. v. Hildebrand, 52 Ivans. 284, 34 P. 
738. See also Lake Erie R. Co. v. Moore, 51 Ind. 
App. 110* 97 X. E. 203. A witness who had both 
seen and heard a moving automobile or railroad 
train would be better qualified to testify as to the 
speed thereof than would a witness who was able 
to use but one of the senses; and the testimony of 
the witness, in the instant case, based solely upon 
the sound of the motor when the automobile was 
a quarter of a mile away, could have had but little 
weight with the jury on the issue as to the speed 
the automobile was going at the time of the colli¬ 
sion which occurred three quarters of a mile fur¬ 
ther on. The admission of the evidence under the 
circumstances was not reversible error.” (Italics 
supplied.) 

The following significant statement is made in the 
case of Bennett v. Cen. Cal. Trac. Co., supra, where a 
street car collided with an automobile in which the 
plaintiff was a guest. A witness, who was in bed in his 
home near the scene of the accident, testified that from 
the sound made by the street car he knew it was going 
verv fast. This testimony as to the sound of the street 
car was held admissible and the court said: 

“It is further urged, however, that testimony as 
to speedi, based upon sound, is inadmissible. Xo 
authorities, however, are cited in support of this 
contention. Disregarding for the moment, what 
we think is commonly knowledge possessed by 
every intelligent person, that the sound made by 



rapidly moving vehicles, differs very materially 
from that made by those moving slowly, and that 
this fact is brought home to evervone who walks 
the streets of our cities and hears the sound qf 
passing vehicles, a person knows whether they aife 
speeding by or proceeding at a moderate rate, 
will cite a number of decisions supporting the 
ruling of the court in the instant case.” (citation^) 


Close scrutiny of each of the cases cited by the defen¬ 
dants in their brief, pages 17 to 19 both inclusive, will 
disclose that those cases are not different in principle 
from the rule announced in the cases hereinabove cited. 
In Laubach v. Calley. 2S3 Pa. 366, 129 A. 88, cited at 
page 17, the only evidence of negligence was the testi¬ 
mony of the witness Chapin who was in his home sorfie 
200 feet from the highway and heard the sound of tlie 
exhaust of a passing car. There was not sufficient evi¬ 
dence to identify the car involved in the collision with 
the car which made the noise heard by the witness. The 
failure of identification in that case was material in the 
rejection of evidence as to the noise made by the 
vehicle. 

The case of Johnson v. Wilson, 200 N. E. 729, cited 
at page 18, is likewise distinguishable from the case at 
bar on the same ground. The first two sentences of the 
quoted portion of the opinion in that case indicatesj a 
total failure of any evidence of identification. Further¬ 
more, the witness proposed to testify as to the speed 
of the vehicle as distinguished from the nature of the 
noise it made. Still further, in that case there was ho 
other evidence tending to show negligence other than 
the statement of the witness that the noise he heard in¬ 
dicated the speed of the car. It will be noted that the 
Johnson case was decided in Indiana subsequent to the 
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decision in the Kuhn case, supra. However, the John¬ 
son case does not comment upon the Kuhn case. It is 
obvious that the reason for such failure to comment 
is that in point of fact the Johnson case was different. 
The Kuhn case is analogous in fact to the case at bar 
in that apart from the evidence as to noise there was 
other evidence tending to show negligence and identi¬ 
fication of the car. From all the cases cited bv the de- 

* 

fendants as well as those cited herein the principle is 
deductible therefrom that, where there is other evidence 
of negligence and evidence of identification, testimony 
as to the nois6 made by vehicles involved in a collision 
immediately prior to collision, is not inadmissible or 
deemed wholly unreliable, but the weight of such evi¬ 
dence is a matter within the province of the jury in 
view of all the circumstances of the case and is not tan¬ 
tamount to prejudicial or reversible error. The testi¬ 
mony in the case at bar which was limited to a descrip¬ 
tion of the noise made when considered with the testi¬ 
mony as to identification of the car and the direction in 
which it was proceeding and the other testimony as to 
speed, direction and physical damage inflicted and the 
final condition of the cars and their positions after the 
collision, lends support to the proposition that the 
challenged evidence could not be of any prejudicial 
character. The testimony as to the observed manner 
of operation as supplemented by the conceded physical 
facts were such as to bear out the favorable inferences 
sought to be deduced from the challenged testimony. 

It is respectfully submitted that no error was com¬ 
mitted bv the court and, in view of all the circum- 
stances presented, the weight of the testimony was 
properly to be considered by the jury and was not in 
law, incompetent or prejudicial to the defendants. 
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CONCLUSION. 

i 

For the foregoing reasons and authorities cited in 
support thereof, and in view of the record herein, it 
is respectfully submitted that, as to the appellant, 
Damaris Smith, there was ample evidence tending to 
support the allegations of negligence charged against 
her, which issues were properly presented to the juify 
without any claim of error in the charge to the jury. 
The judgment against her should, therefore, be af¬ 
firmed. I 

As to the appellant, Lybrand P. Smith, it is respect¬ 
fully submitted that although the judgment against 
him stands on the same basis as the judgment against 
his daughter, insofar as the question of negligence is 
concerned, in addition thereto the charge of the coufrt 
with respect to the application of the family purpose 
doctrine was not challenged insofar as it properly 
stated the doctrine; under the authorities and the fadts 
of the case the doctrine was properly applicable to the 
situation presented in the case at bar. It is, therefore, 
respectfully submitted that the judgment against him 
should also be affirmed. 

According to the authorities cited and the corrobo¬ 
rating circumstances shown by the evidence, no pos¬ 
sible prejudice could have resulted to the defendants 
in connection with the admission of the testimony chal¬ 
lenged in defendants’ assignment of errors Nos. 6 ahd 


i 

i 

i 


I 

! 
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For the foregoing reasons, it is respectfully sub¬ 
mitted that no error was committed and the judg¬ 
ments appealed from should, therefore, be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellee , 
JIarold E. Doyle, Admin¬ 
istrator of the estate of 
Charlotte B. Pogue, De¬ 
ceased, , in No. 6996 and 
No. 6997. 







